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AGENDA FOR THE REGULAR MEETING OF THE 
CAPE CORAL CITY COUNCIL

 January 23, 2017 4:30 PM  Council Chambers

PLEDGE OF CIVILITY
We will be respectful of each other even when we disagree.

We will direct all comments to the issues. We will avoid personal attacks.

1. MEETING CALLED TO ORDER

A. MAYOR SAWICKI

2. INVOCATION/MOMENT OF SILENCE

A. COUNCILMEMBER CARIOSCIA

3. PLEDGE OF ALLEGIANCE

A. FRANK "TRES" CORNELISON, III - DIPLOMAT ELEMENTARY

4. ROLL CALL

A. MAYOR SAWICKI, COUNCIL MEMBERS BURCH, CARIOSCIA,
COSDEN, ERBRICK, LEON, STOUT, WILLIAMS

5. CHANGES TO AGENDA/ADOPTION OF AGENDA

6. RECOGNITIONS/ACHIEVEMENTS

A. Service Awards: 5 Years - Lisa Depatie/HR; 10 Years - Steven
Hernden/Fire, Timothy Lester/Fire

7. APPROVAL OF MINUTES

A. Regular Meeting - January 9, 2017

8. BUSINESS

A. PUBLIC COMMENT - CONSENT AGENDA



A maximum of 45 minutes is set for input of citizens on matters
concerning the Consent Agenda; 3 minutes per individual.

B. CONSENT AGENDA

(1) Resolution 7-17 Award ITB-UT17-02/KR Southwest Reverse
Osmosis Water Treatment Plant Wellfield Communication and
Controls Upgrade to Commerce Controls, (FLA), LLC. to
furnish, deliver and install all materials, equipment, labor and
incidentals required to upgrade the communication and controls
for thirty three (33) remote raw water production wells
associated with the Southwest Reverse Osmosis WTP as
outlined in the bid documents, as the lowest responsive,
responsible bidder, in the amount of $691,224 with a 7.5% City
controlled contingency of $51,842 for a total of $743,066 and
authorize the City Manager or designee to execute the contract;
Department: Utilities; Dollar Value: $743,066; (Water and
Sewer Fund)

(2) Resolution 10-17 Award Proposal RFP-DCD16-73/GM for
Bimini Basin Redevelopment Project Management, to
Redevelopment Management Associates, LLC for a not to
exceed contract amount of $120,000 plus any City required
additional services up to 15% ($18,000) of the contract, and
authorize the City Manager or Designee to execute the contract
and any amendments; Department: Department of Community
Development (DCD); Dollar Value: $138,000; (General Fund)

(3) Resolution 12-17 Award ITB-PD17-19/CH for the purchase of
ammunition for the Police Department to Florida Bullet, Inc.
(Bid Items 1, 2, 4, 5, 6, and 7); Dana Safety Supply, Inc.(Bid
items 8, 9, and 11); GT Distributors, Inc. (Bid item 3), at the unit
prices bid not to exceed budgetary limits, and authorize the City
Manager, or designee, to sign the purchase orders;
Department: Police Department; Dollar Value $99,120;
(General Fund)

(4) Resolution 17-17 Approval of Contract for Purchase of Lots 36,
37 and 38, Block 573, Unit 12, Cape Coral Subdivision, 3607
Del Prado Boulevard South, for future access to Master Pump
Station 200 for maintenance and repairs, for a purchase price
of $229,500 plus closing costs not to exceed $500;
Department: Financial Services / Real Estate; Dollar Value:
$230,000; (Water and Sewer Fund)

(5) Resolution 18-17 Utilities Agreement - On Site and Off Site
Improvements for Water, Wastewater and Irrigation Facilities,
Sandoval Phase IV

C. CITIZENS INPUT TIME

A maximum of 45 minutes is set for input of citizens on matters
concerning the City Government to include Resolutions appearing in
sections other than Consent Agenda or Public Hearing; 3 minutes



per individual.

D. PERSONNEL ACTIONS

(1) NONE

E. PETITIONS TO COUNCIL

(1) NONE

F. APPOINTMENTS TO BOARDS / COMMITTEES / COMMISSIONS

(1) Municipal General Employees' Pension Trust Fund Board of
Trustees - 1 Vacancy

9. ORDINANCES/RESOLUTIONS

A. Public Hearings

(1) Ordinance 4-17 Public Hearing [This item was advanced by
Councilmember Cosden]
WHAT THE ORDINANCE ACCOMPLISHES:
The ordinance amends the Code of Ordinances, Chapter 2,
Administration, Article III, Personnel Rules and Regulations, to
prohibit discrimination on the basis of sexual orientation,
gender identity, and gender expression.

(2) Ordinance 5-17 (PDP 16-0001)*
Final Public Hearing
*Quasi-Judicial, All Persons Testifying Must be Sworn In
WHAT THE ORDINANCE ACCOMPLISHES:
An ordinance approving a Planned Development Project
entitled "Circle K", approving rezoning the subject property
from Professional Office (P-1) to Pedestrian Commercial (C-1);
approving a special exception to allow an Automotive Service
Station, Limited use in a Pedestrian Commercial (C-1) zone;
granting a deviation for relief from a setback requirement;
granting a deviation for relief from the minimum required
separation distance for a driveway on a minor arterial street;
property is located at 819 SE 26th Street.
Hearing Examiner Recommendation:  The Hearing Examiner
recommended approval with all staff conditions following a
public hearing held on November 1, 2016
City Management Recommendation:  Recommends approval
of this project.

(3) Ordinance 6-17 Public Hearing
WHAT THE ORDINANCE ACCOMPLISHES:
An ordinance approving a Lease Agreement between the City
of Cape Coral and SalusCare, Inc., for the lease of property
owned by the City of Cape Coral located at 1105 Cultural Park
Boulevard for the continuing operation of a substance abuse
treatment facility and counseling center.



B. Introductions

(1) Ordinance 2-17 Set Public Hearing date for February 6, 2017
WHAT THE ORDINANCE ACCOMPLISHES:
An ordinance amending Article VIII, Administration, of the City
of Cape Coral Land Use and Development Regulations,
creating Section 8.14, Reasonable Accommodation
Procedures, to implement a procedure for reasonable
accommodation with respect to Zoning and Land Use
Regulations, Ordinances, rules and policies for persons with
disabilities; providing severability and an effective date.
P&Z recommendation:  At the January 4, 2017 meeting, the
Planning and Zoning Commission/Local Planning Agency voted
(7-0) to recommend approval of Ordinance 2-17. There was
one speaker during public hearing.
City Management Recommendation: Recommends approval of
the requested amendment.

(2) Ordinance 3-17 Set Public Hearing date for February 6, 2017
WHAT THE ORDINANCE ACCOMPLISHES:
An ordinance amending the Future Land Use Element of the
City of Cape Coral Comprehensive Plan to provide for greater
development flexibility within the Commercial Activity Center
(CAC) Future Land Use Classification.  (See attached
memorandum from DCD to CM for additional explanation.)
P&Z recommendation:  At the January 4, 2017 meeting, the
Planning and Zoning Commission/Local Planning Agency voted
(5-1 with 1 abstention) to recommend approval of Ordinance 3-
17. There were no speakers during public hearing.
City Management Recommendation:  Recommends approval
of the requested amendment.

(3) Ordinance 7-17 Set Public Hearing date for February 6, 2017
WHAT THE ORDINANCE ACCOMPLISHES:
An ordinance declaring a 1,175 square foot triangular shaped
parcel of property being a part of Highlander Canal right-of-way
as unusable municipal surplus real property and deeding it to
the property owner, subject to public utility, drainage, roadway,
and bridge maintenance easements, and subject to the grantee
constructing a seawall upon said property within 12 months of
deed conveyance; property is located at 1935 SW 8th Court.

(4) ADDENDUM: Ordinance 8-17 Set Public Hearing Date for
February 6, 2017
WHAT THE ORDINANCE ACCOMPLISHES:
An ordinance authorizing and directing the City Manager to
enter into an Animal Shelter Ground Lease and Purchase
Agreement with Cape Coral Animal Shelter Corporation, a not-
for-profit corporation, for the lease of property owned by the
City of Cape Coral located at 325 SW 2nd Avenue for the



operation of an animal shelter and adoption facility.

10. UNFINISHED BUSINESS

A. Water Quality
B. Legislative Issues - Update
C. Discussion and selection of finalists for the City Auditor position

11. NEW BUSINESS

A. ADDENDUM: Resolution 19-17 Trust for Public Lands; Department:
Parks and Recreation; Dollar Value: $11,000; (Fund: TBD)

B. ADDENDUM: Bryant Miller and Olive Invoices - Mayor Pro Tem
Williams

12. REPORTS OF THE MAYOR AND COUNCIL MEMBERS

13. REPORTS OF THE CITY ATTORNEY AND CITY MANAGER

14. TIME AND PLACE OF FUTURE MEETINGS

A. A Committee of the Whole Meeting is Scheduled for Monday,
January 30, 2017 at 4:30 p.m. in Council Chambers

15. MOTION TO ADJOURN

GENERAL RULES AND PROCEDURES REGARDING 
THE CAPE CORAL CITY COUNCIL AGENDA 

In accordance with the Americans with Disabilities Act and Section of 286.26, Florida
Statutes, persons with disabilities needing special accommodation to participate in
this meeting should contact the Office of the City Clerk at least forty-eight (48) hours
prior to the meeting. If hearing impaired, telephone the Florida Relay Service
Numbers, 1-800-955-8771 (TDD) or 1-800-955-8770 (v) for assistance. 
Persons wishing to address Council under Citizens Input or the Consent Agenda may
do so during the designated times at each meeting.  No prior scheduling is necessary. 
All speakers must have their presentations approved by the City Clerk's office no
later than 3:00 PM the day of the meeting. 
Any citizen may appear before the City Council at the scheduled PUBLIC
HEARING/INPUT to comment on the specific agenda item being considered. No
prior scheduling is necessary. 
When recognized by the presiding officer, a speaker shall address the City Council
from the designated speaker's lectern, and shall state his or her name and whom, if
anyone, he or she represents.  An address shall only be required if necessary to
comply with a federal, state of local law.
Copies of the agenda are available in the main lobby of Cape Coral City Hall and in
the City Council Office, 1015 Cultural Park Boulevard. Copies of all back-up
documentation are also available for review in the lobby of Council Chambers. You
are asked to refrain from removing any documentation. If you desire copies, please
request they be made for you. Copies are 15 cents per page. Agendas and back-up
documentation are also available on-line on the City website (capecoral.net) after 4:00
PM on the Thursday prior to the Council Meeting.



*PUBLIC HEARINGS 
DEPARTMENT OF COMMUNITY DEVELOPMENT CASES 

In all public hearings for which an applicant or applicants exist and which
would affect a relatively limited land area, including but not limited to PDPs,
appeals concerning variances or special exceptions, and small-scale
rezonings, the following procedures shall be utilized in order to afford all
parties or their representatives a full opportunity to be heard on matters
relevant to the application: 

 
1. The applicant, as well as witnesses offering testimony or

presenting evidence, will be required to swear or affirm that the
testimony they provide is the truth. 

   

 

2. The order of presentation will begin with the City staff report, the
presentation by the applicant and/or the applicant's
representative; witnesses called by the applicant, and then
members of the public.  

   

 
3. Members of the City Council may question any witness on

relevant issues, by the applicant and/or the applicant's
representative, City staff, or by any member of the public. 

   

 

4. The Mayor may impose reasonable limitations on the offer of
testimony or evidence and refuse to hear testimony or evidence
that is not relevant to the issue being heard. The Mayor may also
impose reasonable limitations on the number of witnesses heard
when such witnesses become repetitive or are introducing
duplicate testimony or evidence. The Mayor may also call
witnesses and introduce evidence on behalf of the City Council if
it is felt that such witnesses and/or evidence are necessary for a
thorough consideration of the subject. 

   

 
5. After the introduction of all-relevant testimony and evidence, the

applicant shall have the opportunity to present a closing
statement. 

   

 

6. If a person decides to appeal any decision made by the City
Council with respect to any matter considered at such meeting or
hearing, he or she will need a record of the proceedings, and
that, for such purpose, he or she may need to ensure that a
verbatim record of the proceedings is made, which record
includes the testimony and evidence upon which the appeal is to
be based. 





Item Number: 7.A.
Meeting
Date: 1/23/2017

Item Type: APPROVAL OF
MINUTES

AGENDA REQUEST
FORM

CITY OF CAPE CORAL

 

TITLE:
Regular Meeting - January 9, 2017

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  No

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:

LEGAL REVIEW:

EXHIBITS:
Regular Meeting - January 9, 2017

PREPARED BY:
Kimberly
Bruns  Division- Managerial  Department- City Clerk's

Department 

SOURCE OF ADDITIONAL INFORMATION:
Kimberly Bruns
Assistant City Clerk
1-239-242-3243

ATTACHMENTS:
Description Type



Regular Meeting - January 9, 2017 Backup Material























Item Number: B.(1)
Meeting Date: 1/23/2017
Item Type: CONSENT AGENDA

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
Resolution 7-17 Award ITB-UT17-02/KR Southwest Reverse Osmosis Water Treatment Plant
Wellfield Communication and Controls Upgrade to Commerce Controls, (FLA), LLC. to furnish,
deliver and install all materials, equipment, labor and incidentals required to upgrade the
communication and controls for thirty three (33) remote raw water production wells associated with
the Southwest Reverse Osmosis WTP as outlined in the bid documents, as the lowest responsive,
responsible bidder, in the amount of $691,224 with a 7.5% City controlled contingency of $51,842
for a total of $743,066 and authorize the City Manager or designee to execute the contract;
Department: Utilities; Dollar Value: $743,066; (Water and Sewer Fund)

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  Yes

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

ELEMENT C: INVEST IN COMMUNITY INFRASTRUCTURE INCLUDING UTILITIES EXPANSION
IMPROVEMENTS TO ENHANCE THE CITY'S ABILITY TO MEET THE NEEDS OF ITS CURRENT
AND FUTURE RESIDENTS AND BUSINESSES

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
1.     On October 19, 2016, an Invitation to Bid was issued, ITB-UT17-02 /KR for the Southwest
Reverse Osmosis Water Treatment Plant (SW RO WTP) Wellfield Communication and Controls
Upgrade.
2.     The bid, ITB-UT17-02/KR, was issued for work required to upgrade the communication and
controls for thirty three (33) remote raw water production wells associated with the Southwest
Reverse Osmosis Water Treatment Plant.  The overview of work to be provided includes the
panel construction, installation, programming for the individual well sites, as well as related
communications improvements at the SW RO WTP.
3.     The City accepted sealed bids from the pre-qualified instrumentation and control systems
professional services providers prequalified in April 2016. The top three ranked firms and an
alternate were pre-qualified. The top three ranked firms were: Commerce Controls, Inc; McKim



& Creed, Inc.and Revere Control Systems, Inc.  The fourth firm, BCI Technologies, is to serve
as an alternate should any of the firms stated above no longer remain eligible. 
4.     On November 22 2016, two (2) bids were received from the prequalified vendors, shown in
alphabetical order; Commerce Controls, Inc. and Revere Controls Systems, Inc.
5.     After review of the bids, Staff recommends awarding to Commerce Controls, (FLA), LLC
for the total price of $691,224, as the lowest responsible, responsive bidder, with a 7.5% City
controlled contingency of $51,841.80 for a total project cost of $743,065.80.
6.     The Project Manager is requesting 7.5% City Controlled Contingency.  The Expenditure of
contingency, if any, will be subject to approval of specific change orders by City’s Project
Manager, if justified upon identified needs with an appropriate scope and cost to address
specific needs.
7.     The contract includes a substantial completion of 180 calendar days from when Notice to
Proceed is issued.
8.     This Item is a budgeted item.
9.      Funding:  Account No:  40500774.662601  Water and Sewer Fund

LEGAL REVIEW:
Contract was reviewed by Legal

EXHIBITS:
Department Memo
Resolution 7-17
Bid Matrix - ITB-UT17-02/KR

PREPARED BY:
Wanda
Roop  Division- Procurement  Department- Finance 

SOURCE OF ADDITIONAL INFORMATION:
Jeff Pearson, Utilities Director

ATTACHMENTS:
Description Type
Department Memo Backup Material
Resolution 7-17 Resolution
Bid Matrix - ITB-UT17-02/KR Backup Material



TO: 

FROM: 

DATE: 

SUBJECT: 

Project Scope: 

City of Cape Coral 
Utilities Department 

John Szerlag, City Manager 
Victoria Bateman, Financial Services Director 
Wanda Roop, Procurement Manager 
Kathy Rose, Procurement Specialist 

Jeff Pearson, Utilities Director ~ /_A 
William H. Sperry, PE, Principal E~gineer PE, Utilities y---
December 07, 2016 

Utilities Department's Recommendation of Award for the 
Southwest Reverse Osmosis Water Treatment Plant Wellfield 
Communication and Control Upgrades, ITB-UT17-02/KR 

The Project is generally comprised of the Work required to upgrade the communication 
and controls for 33 remote raw water production wells associated with the Southwest 
Reverse Osmosis Water Treatment Plant. The Work shall include the panel construction , 
installation, programming for the subject well sites as well as related communication 
improvements at the Southwest Reverse Osmosis Water Treatment Plant. More 
specifically, this Work shall include, but is not limited to the field wiring and termination , 
panel start up, integration into the existing Citect SCADA System and the establi~hment 
of communication for Wellsite #220. The removal of the existing control panel back plane, 
installation and wiring of a new back panel , start up, integration in the existing Citect 
SCADA system and establishment of communication forWellsite #230. Furnish complete 
radio PLC control panels for twenty-six (26) wellsites . Furnish radio based PLC 
backplane replacement for seven (7) wellsites. Install and wire a Master Radio 
Transceiver and establish communication with the City's existing Citect SCADA system. 

Project Bids: 

On Tuesday, November 22, 2016, the City of Cape Coral received two (2) Bids from 
previously pre-qualified contractors for the construction of the Southwest Reverse 
Osmosis Water Treatment Plant Wellfield Communication and Control Upgrades, ITB
UT17-02/KR. Bids were received from Commerce Controls , Inc. from Tampa, Florida and 
Revere Control Systems out of Birmingham, Alabama. The bid item extensions and the 
summation of the bid items was checked for accuracy for each bidder. The Total 
Estimated Construction Cost was as follows : 

Utilities Department• City of Cape Coral• P.O. Box 150027 •Cape Coral , Florida 33915-0027 
(239) 574-0710 • Fax (239) 574-0731 • www.capecoral.net 

Co-County Seat - Lee County, Florida 



Commerce Controls , Inc. 
Revere Control Systems 

$696, 115.00 
$916,781 .00 

In addition Commerce Controls, Inc. offered several Value Engineering Options for the 
City to consider. A price deduct in the amount of $1 ,280.00 was offered to remove the 
spare master radio as one is being provided as a part of the Van Loon Pumping Station 
Electrical Upgrades and Control Upgrades on which Commerce Controls, Inc. is the 
subcontractor providing the integration services. Commerce Controls , Inc. also offered 
an additional deduct of $3,611.00 for the removal of the RSLogix 5000 PLC Programming 
Software which is also included in the Van Loon Pumping Station project. The City has 
reviewed and accepts the Value Engineering Options proposed by Commerce Controls , 
Inc. for a total deduct in their bid price of $4,891 .00. Therefore Commerce Controls 
revised total estimated construction cost including acceptance of the Value Engineering 
Options is as follows: 

Commerce Controls , Inc. $691 ,224.00 

A copy of the Bid Tabulation is included as an attachment. 

Utilities Department Recommendation: 

The Utilities Department concurs with the Pmcurement Department's determination that 
Commerce Controls, Inc. is a responsible, responsive bidder and subsequently 
recommends award of the project to ~ommerice Contr s, Inc. for the Revised Total 
Estimated Construction Cost, inclu ing acceptance of the Value Engineering Option 
deducts, of $691 ,224.00. References were checl<ed tJ h Utilities Department as a part 
of the contractor pre-qualification process. 

Contingency Funds: 

In conjunction with recommending the award of the Southwest Reverse Osmosis Water 
Treatment Plant Wellfield Communication and Control Upgrades project, the Utilities 
Department requests a contingency amount of seven and one-half percent (7%%) of the 
Total Estimated Construction Cost be allocated for this project. The work will generally 
consist of improvements to and/or replacement of existing electrical and controls systems 
and with this type or work the Department is likely to encounter unforeseen obstacles or 
conflicts requiring extra attention on behalf of the contractor. The Utilities Department 
must be prepared to deal with these situations in a timely manner to ensure the project is 
completed in an expeditious manner thereby minimizing disruption to the Southwest 
Reverse Osmosis Water Treatment Plant remote water production well operation . 
Additional costs requested by the contractor will be reviewed by the Engineer of Record 
and approved by the Utilities Department prior to the work being performed . 



Fund Availability: 

Funding for this project ($850,000.00) has been included in the Water and Sewer Capital 
Projects Fund , Business Unit 4050071 .662601 , SR0-5 Retrofit Well Field Com, and is 
presented as a line item in the FY2014 budget. Additional funding to cover the City 
controlled contingency amount of 7%% ($51 ,841 .80) when added to the bid amount totals 
$743,065.80. The $743,065.80 project total amount is $9,965.24 below the amount of 
the FY2014 unencumbered balance remaining for this project of $753,031 .04 and 
represents a potential savings on this project. 

Thank you for your attention to this important matter. Should you have any questions or 
if we can be of further assistance please give William H. (Bill) Sperry, PE a call at 574-
0729. 

Attachment: Bid Tabulation 
Southwest Reverse Osmosis Water Treatment Plant Wellfield 
Communication and Control Upgrades 
ITB-UT17-02KR 

e 
FLORIDA 



RESOLUTION 7-17

A RESOLUTION OF THE CITY OF CAPE CORAL AWARDING A BID FOR

SOUTHWEST REVERSE OSMOSIS WATER TREATMENT PLANT WELLFIELD

COMMUNICATION AND CONTROL UPGRADES TO COMMERCE CONTROLS

(FLA.), L.L.C.; PROVIDING FOR SUBSEQUENT EXECUTION OF THE CONTRACT
DOCUMENTS BY THE CITY MANAGER OR HIS DESIGNEE; PROVIDING FOR
APPROVAL OF A CONTINGENCY AMOUNT; PROVIDING AN EFFECTIVE DATE.

WHEREAS, on October 19, 2016, INVITATION TO BID (ITB) #UT17-02/KR was issued
for Southwest Reverse Osmosis Water Treatment Plant Wellfield Communication and Control

Upgrades for 33 remote raw water production wells; and

WHEREAS, on November 22, 2016, two (2) bids were submitted from pre-qualified
instrumentation and control systems professional services providers; and

WHEREAS, the City Manager recommends the award of the bid to Commerce Controls
(FLA.), L.L.C., as the lowest qualified responsible and responsive bidder meeting the
requirements and criteria set forth in the invitation to bid, in the amount of $691,224, subject to
a City-controlled contingency amount not to exceed sevenand one-half (7.5) percent of the total
amount of the contract.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF CAPE
CORAL, FLORIDA, AS FOLLOWS:

Section 1. The City Council hereby awards the bid for Southwest Reverse Osmosis Water
Treatment Plant Wellfield Communication and Control Upgrades for 33 remote raw water
production wells to Commerce Controls (FLA.), L.L.C., in the total amount of $691,224, subject
to a City-controlled contingency amount not to exceed seven and one-half (7.5) percent of the
total amount of the contract.

Section 2. The City Council hereby approves the contract between the City of Cape Coral
and Commerce Controls (FLA.), L.L.C., for Southwest Reverse Osmosis Water Treatment Plant
Wellfield Communication and Control Upgrades for 33 remote raw waterproduction wells, and
authorizes the City Manager or his designee to execute the Contract. A copy of the Contract is
attached hereto as Exhibit A.

Section 3. The City Council hereby authorizes the City Manager or the City Manager's
designee to enter into change orders for work required other than as contemplated in the
contract documents with an appropriate scope and cost to address those needs, subject to
payment of a City-controlled contingency amount not to exceed seven and one-half (7.5) percent
of the total amount of the contract.

Section 4. This Resolution shall takeeffect immediately upon its adoption.

ADOPTED BY THE CITY COUNCIL OF THE CITY OF CAPE CORAL AT ITS
REGULAR COUNCIL SESSION THIS DAY OF , 2017.

MARNI L. SAWICKL MAYOR

VOTE OF MAYOR AND COUNCILMEMBERS:

SAWICKI LEON
BURCH ERBRICK
CARIOSCIA WILLIAMS
STOUT COSDEN



ATTESTED TO AND FILED IN MY OFFICE THIS

2017.

DAY OF

APPROVED AS TO FORM:

^ Hgyuj* ^f\ JP^J^j£
DOLORES D. MENENDEZ

CITY ATTORNEY
res/Bid Award-Commerce Controls

REBECCA VAN DEUTEKOM,
CITY CLERK



SECTION 00500 
AGREEMENT 

CON-UTl 7-02/KR 
BETWEEN OWNER AND CONTRACTOR 

FOR CONSTRUCTlDN CONTRACT (STIPULATED PRICE) 

THIS AGREEMENT is by and between ____ C_i~ty~o_f_C_a~p_e_C_o_ra~l, _F_lo_ri_d_a ___ ("Owner" ) and 

Commerce Controls, (FLA), L.L.C. ("Contractor'') . -------------------'-'------''-'---------- ---
Owner and Contractor hereby agree as follows: 

ARTICLE 1- WORK 

1.01 Contractor shall complete all Work as specified or indicated in the Contract Documents. The Work 
is generally described as follows: 

ARTICLE 2 -THE PROJECT 

2.01 The Project, of which the Work under the Contract Documents is a part, is generally described as 
follows : 

A. The Contractor shall furnish all labor, materials, coordination of services, supervision of staff, 
permits, bonds, insurance, equipment, power, water, tools, supplies, goods, freight and 
incidentals that are required for the Contractor to provide OWNER with complete Construction 
Services which are generally comprised of the Work required to upgrade the communication and 
controls for 33 remote raw water production wells associated with the Southwest Reverse 
Osmosis Water Treatment Plant. The work shall include the panel construction, installation, 
programming for the subject well sites as well as related communication improvements at the 
Southwest Reverse Osmosis Water Treatment Plant. 

ARTICLE 3 - ENGINEER 

3.01 The Contract Documents; Division 00 - Bidding and Contract Requirements and Division 01 
General Requirements have been prepared by the City of Cape Coral, Florida . The Technical 
Specifications Divisions 2 through 17 and the Contract Drawings have been prepared by Tetra 
Tech, Inc. 

The Owner has retained Tetra Tech, Inc. ("Engineer" ) to assist the Owner and act in limited 
capacity as the Owner's representative, assume all duties and responsibilities, and have the 
rights and authority assigned to Engineer in the Contract Documents in connection with the 

completion of the Work in accordance with the Contract Documents. 

SW RO WTP Wellfield Communication 
and Controls Upgrade 00500-1 

CON-UT17-02/KR 
December 2016 

Exhibit A



ARTICLE 4 - CONTRACT TIMES 

4.01 Time of the Essence 

A. All time limits for Milestones, Substantial Completion, and completion and readiness for final 
payment as stated in the Contract Documents are of the essence of the Contract. 

4.02 Contract Times: Days 

A. The Work will be substantially completed within 180 calendar days after the date when the 
Contract Times commence to run as provided in Paragraph 4.01 of the General Conditions, 
and completed and ready for final payment in accordance with Paragraph 15.06 of the General 
Conditions within 210 days after the date when the Contract Times commence to run. 

4.03 Liquidated Damages 

A. Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01 above 
and that Owner will suffer financial and other losses if the Work is not completed and 
Milestones not achieved within the times specified in Paragraph 4.02.A above, plus any 
extensions thereof allowed in accordance with the Contract. The parties also recognize the 
delays, expense, and difficulties involved in proving in a legal or arbitration proceeding the 
actual loss suffered by Owner if the Work is not completed on time. Accordingly, instead of 
requiring any such proof, Owner and Contractor agree that as liquidated damages for delay 
(but not as a penalty): 

1. Substantial Completion: Contractor shall pay Owner $350.00 for each day that expires 
after the time (as duly adjusted pursuant to the Contract) specified in Paragraph 4.02.A 
above for Substantial Completion until the Work is substantially complete . 

2. Completion of Remaining Work: After Substantial Completion, if Contractor shall neglect, 
refuse, or fail to complete the remaining Work within the Contract Time (as duly adjusted 
pursuant to the Contract) for completion and readiness for final payment, Contractor 
shall pay Owner $350.00 for each day that expires after such time until the Work is 
completed and ready for final payment. 

3. Liquidated damages for failing to timely attain Substantial Completion and final 
completion are not additive and will not be imposed concurrently. 

4.04 Special Damages 

In addition to the amount provided for liquidated damages, Contractor shall reimburse 
Owner (1) for any fines or penalties imposed on Owner as a direct result of the Contractor's 
failure to attain Substantial Completion according to the Contract Times, and (2) for the 
actual costs reasonably incurred by Owner for engineering, construction observation, 
inspection, and administrative services needed after the time specified in Paragraph 4.02.A 
for Substantial Completion (as duly adjusted pursuant to the Contract), until the Work is 

substantially complete. 

A. After Contractor achieves Substantial Completion, if Contractor shall neglect, refuse, or fail to 
complete the remaining Work within the Contract Times, Contractor shall reimburse Owner 
for the actual costs reasonably incurred by Owner for engineering, construction observation, 
inspection, and administrative services needed after the time specified in Paragraph 4.02.A 
for Work to be completed and ready for final payment (as duly adjusted pursuant to the 
Contract), until the Work is completed and ready for final payment. 
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ARTICLE 5 - CONTRACT PRICE 

5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract 
Documents the amounts that follow, subject to adjustment under the Contract: 

A. For all Unit Price Work, a total bid cost of: $691,224 - "Not to Exceed" (price deduct for removal of 
Value Engineering Options -removal spare master radio and RSLOGIX 5000 PLC Programming 
Software). 

All specific cash allowances are included in the above price in accordance with 

Paragraph 13.02 of the General Conditions. 

B. For all Work, at the prices stated in Contractor's Bid, attached hereto as an exhibit. 

ARTICLE 6- PAYMENT PROCEDURES 

6.01 Submittal and Processing of Payments 

A. Contractor shall submit Applications for Payment in accordance with Article 15 of the General 
Conditions. Applications for Payment will be processed by Engineer as provided in the General 
Conditions. 

6.02 Progress Payments; Retainage 

A. Owner shall make progress payments on account of the Contract Price on the basis of 
Contractor's Applications for Payment on or about 25 business days after the date on which 
the payment request or invoice is stamped as received by the Engineer. Payment for the Work 
shall be as provided in Paragraph 6.02.A.1 below, provided that such Applications for Payment 
have been submitted in a timely manner and otherwise meet the requirements of the 
Contract. All such payments will be measured by the Schedule of Values established as 
provided in the General Conditions (and in the case of Unit Price Work based on the number 
of units completed) or, in the event there is no Schedule of Values, as provided elsewhere in 
the Contract. 

1. Prior to Substantial Completion, progress payments will be made in an amount equal to 
the percentage indicated below but, in each case, less the aggregate of payments 
previously made and less such amounts as Owner may withhold, including but not limited 
to liquidated damages, in accordance with the Contract. 

a. 90 percent of Work completed (with the balance being retainage). If the Work has 
been completed as determined by Engineer, and if the character and progress of the 
Work have been satisfactory to Owner and Engineer, then as long as the character 
and progress of the Work remain satisfactory to Owner and Engineer, there will be 
no additional retainage; and 

b. 90 percent of cost of materials and equipment not incorporated in the Work (with 
the balance being retainage) . 

B. Upon 50 percent Completion, Owner shall pay an amount sufficient to increase total payments 
to Contractor to 95 percent of the Work completed, less such amounts set off by Owner 
pursuant to Paragraph 15.01.E of the General Conditions, and less 5 percent of Engineer's 
estimate of the value of Work to be completed or corrected as shown on the punch list of 
items to be completed or corrected prior to final payment. 
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6.03 Final Payment 

A. Upon final completion and acceptance of the Work in accordance with Paragraph 15.06 of the 
General Conditions, Owner shall pay the remainder of the Contract Price as recommended by 
Engineer as provided in said Paragraph 15.06. 

ARTICLE 7- INTEREST 

7.01 All amounts not paid when due shall bear interest at the rate of one-percent (l.0%) per month. 

ARTICLE 8- CONTRACTOR'S REPRESENTATIONS 

8.01 In order to induce Owner to enter into this Contract, Contractor makes the following 
representations: 

A. Contractor has examined and carefully studied the Contract Documents, and any data and 
reference items identified in the Contract Documents. 

B. Contractor has visited the Site, conducted a thorough, alert visual examination of the Site and 
adjacent areas, and become familiar with and is satisfied as to the general, local, and Site 
conditions that may affect cost, progress, and performance of the Work. 

C. Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect cost, 
progress, and performance of the Work. 

D. Contractor has carefully studied all : (1) reports of explorations and tests of subsurface 
conditions at or adjacent to the Site and all drawings of physical conditions relating to existing 
surface or subsurface structures at the Site that have been identified in the Supplementary 
Conditions, especially with respect to Technical Data in such reports and drawings, and (2) 
reports and drawings relating to Hazardous Environmental Conditions, if any, at or adjacent to 
the Site that have been identified in the Supplementary Conditions, especially with respect to 
Technical Data in such reports and drawings. 

E. Contractor has considered the information known to Contractor itself; information commonly 
known to contractors doing business in the locality of the Site; information and observations 
obtained from visits to the Site; the Contract Documents; and the Site-related reports and 
drawings identified in the Contract Documents, with respect to the effect of such information, 
observations, and documents on (1) the cost, progress, and performance of the Work; (2) the 
means, methods, techniques, sequences, and procedures of construction to be employed by 
Contractor; and (3) Contractor's safety precautions and programs. 

F. Based on the information and observations referred to in the preceding paragraph, Contractor 
agrees that no further exam inations, investigations, explorations, tests, studies, or data are 
necessary for the performance of the Work at the Contract Price, within the Contract Times, 
and in accordance with the other terms and conditions of the Contract. 

G. Contractor is aware of the general nature of work to be performed by Owner and others at the 
Site that relates to the Work as indicated in the Contract Documents. 

H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies 
that Contractor has discovered in the Contract Documents, and the written resolution thereof by 
Engineer is at:ceptable to Contractor. 
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I. The Contract Documents are generally sufficient to indicate and convey understanding of all 
terms and conditions for performance and furnishing of the Work. 

J. Contractor' s entry into this Contract constitutes an incontrovertible representation by Contractor 
that without exception all prices in the Agreement are premised upon performing and furnishing 
the Work required by the Contract Documents. 

ARTICLE 9 - CONTRACT DOCUMENTS 

9.01 Contents 

A. The Contract Documents consist of the following : 

1. This Agreement (pages 1 to 8, inclusive): 

Must Be Completed and Signed - City requires 3 signed SETS 
Please attach Corporate Resolution (Section 00420) with the agreement. 

2. Performance Bond (pages 1 to 3, inclusive) (Section 00610): 

Original Bond - Must Be Completed, Contractor will Record BOND at 
Lee County Clerk's Office and return original with recording receipt. 
Recording follows firm receiving fully executed agreement. 

Provide Certificate of Authority that shows that the Surety Firm is 
authorized to transact in the State of Florida. 

3. Payment Bond (pages 1 to 3, inclusive) (Section 00620): 

Original Bond - Must Be Completed, Contractor will Record BOND at 
Lee County Clerk's Office and return original with recording receipt. 
Recording follows firm receiving fully executed agreement. 

4. Warranty and Bonds (Section 1740): 

Post Contract Assemblage of Warranty, Service and Maintenance Bonds 

5. Insurance Requirements: 

Insurance: Unless otherwise specified, Contractor shall, at its own expense, carry 
and ma intain the coverages as outlined in the Supplementary Conditions {Section 
800), as well as any insurance coverage required by law: 

As Shown in ITB-UT17-02/KR - Specification Section 800 - Supplementary 
Conditions and Provide Certificate of Insurance including all required 
insurance coverage(s) with The City of Cape Coral named as an additional 
insured. 

6. General Conditions (pages 1 to 65, inclusive) (Section 00700): 

As Shown in ITB-UT17-02/KR - Reference Only (November 2016) 
Supplementary Conditions (pages 1 to 26, inclusive) (Section 00800) 

Including Exhibit A- Pricing of Construction Contract Change Orders 
Including Exhibit B - Right of Audit - Examination of Records 
Including Exhibit C - Record Keeping 
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7. Specifications as listed in the table of contents of the Project Manual [Division 00, 
Division 01 and Divisions 02 through 17 as prepared by the City of Cape Coral] . 

As Shown in ITB-UT17-02/KR - Reference Only {November 2016) 

8. Drawings with each sheet bearing the following general title: The City of Cape Coral, 
SW RO WTP Wellfield Control Upgrades.: 

As Shown in ITB-UT17-02/KR - Reference Only {November 2016) 

9. Addenda (numbers 1 to 2 , inclusive): 

Signed Acceptance of Addendum - Attachment Included 
with Submitted Bid Form 300 

10. Exhibits to this Agreement (enumerated as follows): 

a. Contractor's Bid (Division 0, Section 00300). 

Completed Signed Bid Form 300 - Original Submitted Form Attached 

b. Business Ethics Requirements (Division 0, Section 00481). 

Signed Acceptance of Form 00481 - Attachment Included 
with Submitted Bid Form 300 

11. The following which may be delivered or issued on or after the Effective Date of the 
Fully Executed Contract and are not attached hereto: 

a. Notice to Proceed. 

b. Work Change Directives. 

c. Change Orders. 

d. Field Orders. 

The documents listed in Paragraph 9.01.A are attached to this Agreement (except as 
expressly not ed otherwise above) . There are no Contract Documents other than those 
listed above in this Art icle 9. The Contract Documents may only be amended, modified, 
or supplemented as provided in the General Conditions. 

ARTICLE 10 - MISCELLANEOUS 

10.01 Terms 

A. Terms used in this Agreement will have the meanings stated in the General Conditions and the 
Supplementary Conditions. 

10.02 Assignment of Contract 

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of any 
rights under or interests in the Contract will be binding on another party hereto without the 
written consent of the party sought to be bound; and, specifically but without limitation, 
money that may become due and money that is due may not be assigned without such 
consent (except to the extent that the effect of this restriction may be limited by law), and 
unless specifically stated to the contrary in any written consent to an assignment, no 
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assignment will release or discharge the assignor from any duty or responsibility under the 
Contract Documents. 

10.03 Successors and Assigns 

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to 
the other party hereto, its successors, assigns, and legal representatives in respect to all 
covenants, agreements, and obligations contained in the Contract Documents. 

10.04 Severability 

Any provision or part of the Contract Documents held to be void or unenforceable under 
any Law or Regulation shall be deemed stricken, and all remaining provisions shall 
continue to be valid and binding upon Owner and Contractor, who agree that the 
Contract Documents shall be reformed to replace such stricken provision or part thereof 
with a valid and enforceable provision that comes as close as possible to expressing the 
intention of the stricken provision . 

10.05 Contractor's Certifications 

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive 
practices in competing for or in executing the Contract. For the purposes of this Paragraph 
10.05: 

1. "corrupt practice" means the offering, giving, receiving, or soliciting of any thing of 
value likely to influence the action of a public official in the bidding process or in the 
Contract execution; 

2. "fraudulent practice" means an intentional misrepresentation of facts made (a) to 
influence the bidding process or the execution of the Contract to the detriment of 
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or 
(c) to deprive Owner of the benefits of free and open competition; 

3. "collusive practice" means a scheme or arrangement between two or more Bidders, 
with or without the knowledge of Owner, a purpose of which is to establish Bid prices 
at artificial, non-competitive levels; and 

4. "coercive practice" means harming or threatening to harm, directly or indirectly, 
persons or their property to influence their participation in the bidding process or 
affect the execution of the Contract. 

10.06 Other Provisions 

A. Owner stipulates that if the General Conditions that are made a part of this Contract are based 
on EJCDC® C-700, Standard General Conditions fo r the Construction Contract, published by the 
Engineers Joint Contract Documents Comm ittee®, and if Owner is the party that has furnished 
said General Conditions, then Owner has plainly shown all modifications to the standard 
wording of such published document to the Contractor, through a process such as highlighting 
or "track changes" (red line/strikeout), or in the Supplementary Conditions. 
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IN WITNESS WHEREOF, OWNER AND CONTRACTOR HAVE SIGNED THIS AGREEMENT. THIS AGREEMENT WILL 

BE EFFECTIVE ON (WHICH IS THE EFFECTIVE DATE OF THE CONTRACT}. 

OWNER: 

City of Cape Coral, Flori~a 

Signature: 

Typed Name: A. John Szerlag 

Title: 

Date: 

Signature 
Attest: 

Title: 

Typed 
Name: 

Date: 

City Manager 

City Clerk 

Rebecca van Deutekom, MMC 

Address for giving notices: 
City of Cape Coral (Attn: Procurement) 

1015 Cultural Park Blvd. 

2nd Floor 

Cape Coral, FL 33990 

Typed Name: Dolores Menectez: SQ. 

Title: City Attorney 

Date: 1J'l3-ft1 

SW RO WTP Wellfield Communication 

and Controls Upgrade 00500-8 

CONTRACTOR: 

Signature: 
Typed . 

Name: 

Title: 

Date: 

V.P. Business Development 
Water Infrastructure 

1/4/17 

(If Contractor is a corporation, a partnership, or a joint venture, 
attach evidence of authority to sign cor. orate resolution.} 
Signature 

Attest: 

Title: 

Typed 
Name: 

Date: 

Vice President 

Joe Gardynik 

1/4/17 

Address for giving notices: 

41069 Vincenti Court 

Novi, Ml 48375 

State of Florida 
Contractor License No.: lsus # L0000012822 

(as applicable) 
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Bid Tabulation 
For 

ITB-UT17-02/KR 
Southwest Reverse Osmosis Water Treatment Plant 

Wellfield Communication and Control Upgrades 

BIDS DUE: November 22, 2016 - 1 :30 PM OPEN: 2:00 PM 
BID OPEINING ROOM - CONFERENCE ROOM 252 

PAGE NO. 1 of 1 

ITEM ESTIMATED 
NO. DESCRIPTION QUANTllY UNIT 

1 Mobilization I Demobilization 1 LS 

2 General Requirements 1 LS 

3 
Southwest RO WTP 

1 LS 
Improvements 

4 Wellsite 220 Improvements 1 LS 

5 Wellsite 230 Improvements 1 SY 

6 
Complete Wellsite 

25 EA 
Improvements 

7 
Backplane Wellsite 

6 EA 
Improvements 

8 Wellsite Assistance Allowance 1 LS 

TOTAL ESTIMATED CONSTRUCTION COST 

VALUE ENGINEERING OPTIONS: 

1 Price Deduct to Remove Spare Master Radio 

2 
Price Deduct to remove RSLogix 5000 PLC 
Programming Software 

TOTAL ESTIMATED CONSTRUCTION COST 
ACCEPTING VALUE ENGINEERING OPTIONS 

City of Cape Coral 
P.O. Box 150027 

Cape Coral, Florida 33915-0027 

Commerce Controls, Inc. 
Tampa, Florida 

TOTAL 
UNIT PRICE ITEM COST 

$15,646.00 $15,646.00 

$57,631 .00 $57,631 .00 

$46,940.00 $46,940.00 

$37,033.00 $37,033.00 

$30,824.00 $30,824.00 

$16,735.00 $418,375.00 

$14,222.00 $85,332.00 

$4,334.00 $4,334.00 

$696, 115.00 

($1,280.00) 

($3,611.00) 

$691,224.00 

Revere Control Systems 
Birmingham, Alabama 

TOTAL 
UNIT PRICE ITEM COST 

$39,781.00 $39,781 .00 

$21,000.00 $21,000.00 

$100,000.00 $100,000.00 

$23,000.00 $23,000.00 

$22,000.00 $22,000.00 

$23,000.00 $575,000.00 

$22,000.00 $132,000.00 

$4,000.00 $4,000.00 

$916,781.00 

N/A 

N/A 

$916, 781.00 



Item Number: B.(2)
Meeting Date: 1/23/2017
Item Type: CONSENT AGENDA

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
Resolution 10-17 Award Proposal RFP-DCD16-73/GM for Bimini Basin Redevelopment Project
Management, to Redevelopment Management Associates, LLC for a not to exceed contract
amount of $120,000 plus any City required additional services up to 15% ($18,000) of the contract,
and authorize the City Manager or Designee to execute the contract and any amendments;
Department: Department of Community Development (DCD); Dollar Value: $138,000; (General
Fund)

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  Yes

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

ELEMENT A: INCREASE ECONOMIC DEVELOPMENT AND REDEVELOPMENT IN THE CITY

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
1. On August 22, 2016, Staff received authorization from Council to issue a Request for

Proposals to engage a Project Manager for the future development of the Bimini Basin area.
2.  A Request for Proposal, RFP-DCD16-7361/GM, Bimini Basin Redevelopment Project

Management, was issued on September 7, 2016.
3. The primary role of the Project Manager is to develop public and private partnerships and to

implement specific design concepts and construction projects in the Bimini Basin area.
4. On September 30, 2016, two (2) responses were received. The proposers were as follows, in

alphabetical order: Redevelopment Management Associates, LLC of Pompano Beach, FL,
and VCF Florida P3 Solutions, LLC of Ft Myers, FL.

5. On November 18, 2016, presentations were given by both firms.
6. Based on the evaluations and presentations, staff recommends awarding a contract to

Redevelopment Management Associates, LLC.
7. If approved, the term of the contract is until the completion and acceptance of the

deliverables.
8. The Project Manager is requesting a 15% City Controlled Contingency for any additional



services required by the City.  The Expenditure of contingency, if any, will be subject to
approval of specific change orders by City's Project Manager, if justified upon identified needs
with an appropriate scope and cost to address specific needs.

9. Funding Information:  Account #184006.631399 General Fund/Other Professional Services.

LEGAL REVIEW:
Contract was reviewed by Legal

EXHIBITS:
Memo - Bimini Basin Redevelopment Project Manager Selection
Recommendation Memo (includes the Evaluation Matrix)
Resolution 10-17

PREPARED BY:
Wanda
Roop  Division- Procurement  Department- Finance 

SOURCE OF ADDITIONAL INFORMATION:
Vince Cautero, Department of Community (DCD) Director    

ATTACHMENTS:
Description Type
Memo - Bimini Basin Redevelopment Project
Manager Selection Backup Material

Recommendation Memo (includes Evaluation
Matrix Backup Material

Resolution 10-17 Resolution





CITY OF CAPE CORAL 
FINANCIAL SERVICES DEPARTMENT 

TO: John Szerlag, City Manager 

FROM: Wanda Roop, Procurement Manage~or\> 
DATE: December 5, 2016 

SUBJECT: Bimini Basin Redevelopment Project Management (RFP-DCD16-73-GM) 

BACKGROUND: On August 22, 2016 , Staff received authorization, from Council , to issue a 
Request for Proposals (RFP) to engage a Project Manager for the future development of the 
Bimini Basin area. The primary ro le of the Project Manager is to develop public and private 
partnerships and to secure development partners to implement specific design concepts and 
construction projects. 

RECOMMENDATION : 
As stated on the attached letter from the evaluation committee, the RFP was issued and two 
responses were received. The two responses were from , in alphabetical order, Redevelopment 
Management Associates, LLC (RMA) and VCF Florida P3 Solutions, LLC. 

An evaluation committee comprised of Assistant City Manager, Department of Community 
Development Director, Deputy Public Works Director, Public Information Manager, and the 
Economic Development Manager reviewed the proposals and requested both firms to make a 
presentation and be available to answer questions. After said presentation, the evaluation 
committee is recommending award to Redevelopment Management Associates , LLC. 

After review of the matrix and having been present for the presentations and deliberations, 
Procurement is in accord with the recommendation . As such , a proposed contract will be 
negotiated with RMA and submitted to you for placement on a Council meeting in January 2017. 

Attachment 

Date: 



CITY OF CAPE CORAL 
FINANCIAL SERVICES DEPARTMENT 

TO: Wanda Roop, Procurement Manager 

FROM: Vince Cautero, Department of Community Development Directo~ 
Gary Manning, Procurement Specialisth-1 

DATE: December 2, 2016 

SUBJECT: Bimini Basin Redevelopment Project Management (RFP-DCD16-73-GM) 
Evaluation Panel Recommendation 

BACKGROUND: On August 1, 2016 the City Council approved an amendment to the Future 
Land Use Map of the Comprehensive Plan by expanding the amount of acreage in the 
Downtown Mixed land use classification. The area impacted has been commonly referred to as 
Bimini Basin. On August 22, 2016, Staff requested authorization to issue a Request for 
Proposals to engage a Project Manager for the future development of the Bimini Basin area. 
The primary role of the Project Manager is to develop public and private partnerships and to 
secure development partners to implement specific design concepts and construction projects. 

RECOMMENDATION 
On September 7, 2016, a Request for Proposals (RFP-DCD16-73/GM) was issued to engage a 
firm for the Bimini Basin Redevelopment Project Management. On September 30, 2016, two (2) 
responses were received. The two responses were from, in alphabetical order, Redevelopment 
Management Associates, LLC (RMA) and VCF Florida P3 Solutions, LLC. 

An evaluation committee comprised of the Assistant City Manager, Department of Community 
Development Director, Deputy Public Works Director, Public Information Manager, and the 
Economic Development Manager reviewed the proposals and heard presentations from both 
firms. 

The proposals were scored on a 100 point basis. The evaluation was based on their Adherence 
to Preparation and Presentation Requirements; Project Understanding and Approach; 
Qualifications and Experience; References; Project Schedule; and Cost Proposal. (See 
Attachment) 

Based on their evaluation and presentations, the recommendation is to award the contract to 
Redevelopment Management Associates, LLC. 

FUND AVAILABILITY: Business unit 184006.631399 (Other Professional Services) 
Attachment 

cc: Evaluation Committee 



City of Cape Coral 
RFP-DCD16-73-GM Bimini Basin Redevelopment Project Management 

Average of all totals (five committee members) 

Evaluation Committee 
Adherence to Project 

Qualifications & References Projected Time to Local Vendor 
Total (Five Members) 

Preparation & Understanding & 
Experience 10 Accomplish Tasks 

Cost Proposal Total 100 
Preference 

Grand Total 
Presentations Approach 

Max Possible Points 5 30 30 10 10 15 100 10 110 

VCF Florida 
P3 Solutions, LLC 5.0 

2534-A Edison Avenue 
28.0 26.2 9.4 8.2 5.4 82.2 7 89.2 

Fort Myers, FL 33901 
Redevelopment 
Management Associates 
(RMA) 5.0 
2302 E. Atlantic Blvd 

28.8 29.4 10.0 9.6 14.6 97.4 0 97.4 

Pompano Beach, FL 
l'>'>n"'? 
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Item Number: B.(3)
Meeting Date: 1/23/2017
Item Type: CONSENT AGENDA

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
Resolution 12-17 Award ITB-PD17-19/CH for the purchase of ammunition for the Police
Department to Florida Bullet, Inc. (Bid Items 1, 2, 4, 5, 6, and 7); Dana Safety Supply, Inc.(Bid
items 8, 9, and 11); GT Distributors, Inc. (Bid item 3), at the unit prices bid not to exceed budgetary
limits, and authorize the City Manager, or designee, to sign the purchase orders; Department:
Police Department; Dollar Value $99,120; (General Fund)

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  No

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
1.     Invitation to Bid #ITB-PD17-19/CH was issued on October 12, 2016 for the purchase and
delivery of ammunition used by the Police Department for duty, qualification and training.
2.     Notices were sent to  80 vendors, eight vendors were sent the bid documents and four
bids were received.
3.     Staff recommends awarding the items to the following vendors as the lowest responsive
responsible bidders per item:

·       Bid Items #1, #2, #4, #5 , #6, and #7, to Florida Bullet, Inc.;
·       Bid Item #3 to GT  Distributors;
·       Bid items #8, #9, and #11 to  Dana Safety Supply

4.     The Department will not be awarding Bid Item #10, as it was determined that the
ammunition requested on the invitation to Bid was not the training ammunition required by the
department.
5.     If approved, a purchase order will be issued to each vendor for this purchase.
6.     This is a budgeted item in Fiscal Year 2017.
7.    Funding Source:  121101.652123  (Police Support Administration/Weapons and
Ammunition)



LEGAL REVIEW:
Legal review is not required as purchase orders will be issued.

EXHIBITS:
Department Recommendation
Resolution 12-17
Bid Tabulation - Bid #ITB-PD17-19/CH

PREPARED BY:
Wanda
Roop  Division- Procurement  Department- Finance 

SOURCE OF ADDITIONAL INFORMATION:
David Newlan, Police Chief

ATTACHMENTS:
Description Type
Department Memo Backup Material
Resolution 12-17 Resolution
Bid Tabulation- #ITB-PD17-19/CH Backup Material





RESOLUTION 12-17

A RESOLUTION OF THE CUT OF CAPE CORAL AWARDING A BID FOR THE

PURCHASE OF POLICE DEPARTMENT AMMUNITION TO FLORIDA BULLET, INC.,
GT DISTRIBUTORS, INC, AND DANA SAFETY SUPPLY, INC.; PROVIDING FOR
SUBSEQUENT EXECUTION OF THE PURCHASE ORDERS BY THE CITY
MANAGER OR HIS DESIGNEE; PROVIDING AN EFFECTIVE DATE.

WHEREAS, on October 12, 2016, INVITATION TO BID (ITB) #PD17-19/CH was issued for
the purchase and delivery of duty, qualification, and training ammunition for the Police Department;
and

WHEREAS, four (4) bids were submitted; and

WHEREAS, the City determined the lowest qualified responsible and responsive bidders per item
who met die requirements and criteria by takinginto consideration, in addition to price, the qualities
specified in Section 2-144(a)(12) of the City of Cape Coral Code of Ordinances; and

WHEREAS, the City Manager recommends die award to Florida Bullet, Inc., for Bid Items 1, 2,
4, 5, 6 and 7; to GT Distributors, Inc., for Bid Item 3; and to Dana Safety Supply, Inc., for Bid Items
8, 9, and 11 as die lowest qualified responsible and responsive bidders, based on the lowest unit
price bid per item; and

WHEREAS, die City Council desires to award the bid for die purchase and delivery of duty,
qualification, and training ammunition for the Police Department to Florida Bullet, Inc., for Bid
Items 1, 2, 4, 5, 6 and 7; to GT Distributors, Inc., for Bid Item 3; and to Dana Safety Supply, Inc.,
for Bid Items 8, 9, and 11.

NOW, THEREFORE, BE IT RESOLVED BY TFIE COUNCIL OF THE CITY OF CAPE
CORAL, FLORIDA, AS FOLLOWS:

Section 1. The City Council hereby awards die bid for die purchase and delivery of duty,
qualification, and training ammunition for the Police Department to Florida Bullet, Inc., for Bid
Items 1, 2, 4, 5, 6 and 7; to GT Distributors, Inc., for Bid Item 3; and to Dana Safety Supply, Inc.,
for Bid Items 8, 9, and 11, in die amount of 599,120, not to exceed budgetary limits.

Section 2. The City Council hereby audiorizes the City Manager or his designee to execute the
purchase orders between the City of Cape Coral and Florida Bullet, Inc., GT Distributors, Inc., and
Dana Safety Supply, Inc.

Section 3. This Resolution shall takeeffectimmediately upon its adoption.

ADOPTED BY THE CITY COUNCIL OF THE CITY OF CAPE CORAL AT ITS REGULAR
COUNCIL SESSION THIS DAY OF , 2017.

VOTE OF MAYOR AND COUNCILMEMBERS:

SAWICKI

BURCH

CARIOSCIA

STOUT

MARNI L. SAWICKI, MAYOR

LEON

ERBRICK

WILLIAMS

COSDEN

ATTESTED TO AND FILED IN MY OFFICE THIS

2017.

DAY OF

APPROVED AS TO FORM:

^IW_^ f&j/L/syia
DOLORES D. MENENDEZ

CITY ATTORNEY
res/Bid Award-Florida Bullet

REBECCA VAN DEUTEKOM,
CITY CLERK



City of Cape Coral
Bid Tabulation Sheet for Bid # PD17-19/CH
Purchase and Delivery of Ammunition

Item 
# Ammunition Type Estimated Qty Price/Case

Extended 
Price Price/Case

Extended 
Price Price/Case

Extended 
Price Price/Case

Extended 
Price

.40 S&W Speer LE 5,000 rounds
Gold Dot 165 gr. GDHP 5 cases
*NO SUBSTITUTES* Case = 1000 rds.

.223 Federal 62 gr. 2,000 rounds
Tactical Bonded 10 cases
*NO SUBSTITUTES* Case = 200 rds.
Hornady .308 168 gr. 20,000 rounds
AMAX Tap 100 cases
*NO SUBSTITUTES* Case = 200 rds.
.223 Frangible (Clean 
Fire) 55 gr. 30,000 rounds

*NO SUBSTITUTES* 60 cases 
Case = 500 rds.

.40 Federal 125 gr 60,000 rounds
Frangible 60 cases
*NO SUBSTITUTES* Case = 1000 rds.
.223 Federal .55g Ball 30,000 rounds
*NO SUBSTITUTES* 30 cases

Case = 1000 rds.
.40 Speer 165g Ball 20,000 rounds
*NO SUBSTITUTES* 20 cases

Case = 1000 rds.
9mm “any color” 3,000 rounds
Marking Training 
Rounds 6 cases

*NO SUBSTITUTES* Case = 500 rds.
9mm Blanks Training 
Rounds 5,000 rounds

*NO SUBSTITUTES* 10 cases
Case = 500 rds

5.56 Blanks Training 
Rounds 2,000 rounds

*NO SUBSTITUTES* 4 cases
Case = 500 rds

9mm Non-Marking 
Training Rounds 3,000 rounds

*NO SUBSTITUTES* 6 cases
Case = 500 rds

TOTAL BID $82,469.30 $5,004.00 $17,496.00 $18,270.00
TOTAL AWARDED $76,619.50 $5,004.00 $17,496.00 -$              

* Bid Item #10 -  Not recommended for award.

329.90                         
*    

$174.96 $17,496.00

NO BID NO BID

Shaded is recommendation for award 

NO BID NO BID

NO BID NO BID

NO BID NO BID

NO BID NO BID

NO BID NO BID

NO BID NO BID

NO BID NO BID

$259.00$265.90

1319.60                              
*

$1,595.40 $1,554.00

355.00                                
*

1420.00                         
*                 

NO BID NO BID

   
Supply, Inc  

Vero Beach FL 32968

NO BID NO BID

NO BID NO BIDNO BID NO BID

NO BID NO BID

GT Distributors, Inc  
Austin TX 78758

NO BID NO BID

NO BID NO BID

$182.70 $18,270.00

NO BID NO BID

NO BID NO BID

NO BID NO BID

NO BID

NO BID NO BID

NO BID

NO BID NO BID

NO BID

NO BID

$1,530.00

$1,920.00

$265.90 $1,595.40

$265.90 $2,659.00

$529.90 $31,794.00

$188.90 $11,334.00 NO BID

$255.00

$192.00

$252.90 $2,529.00

No Bid No Bid

$399.00 $23,940.00

NO BID

NO BID

Florida Bullet, Inc                                    
Clearwater FL 33758

Dana Safety Supply, Inc 
Ft Myers FL 33916

$364.90 $1,824.50
NO BID NO BID

$259.00 $5,198.00

NO BID NO BID

NO BID NO BID

NO BID

10
*
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Item Number: B.(4)
Meeting Date: 1/23/2017
Item Type: CONSENT AGENDA

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
Resolution 17-17 Approval of Contract for Purchase of Lots 36, 37 and 38, Block 573, Unit 12,
Cape Coral Subdivision, 3607 Del Prado Boulevard South, for future access to Master Pump
Station 200 for maintenance and repairs, for a purchase price of $229,500 plus closing costs not
to exceed $500; Department: Financial Services / Real Estate; Dollar Value: $230,000; (Water and
Sewer Fund)

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  Yes

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

ELEMENT C: INVEST IN COMMUNITY INFRASTRUCTURE INCLUDING UTILITIES EXPANSION
IMPROVEMENTS TO ENHANCE THE CITY'S ABILITY TO MEET THE NEEDS OF ITS CURRENT
AND FUTURE RESIDENTS AND BUSINESSES

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
1.  In 1997, the City’s largest wastewater pump station, Master Pump Station 200, was constructed
at 3601 Del Prado Boulevard South.  Master Pump Station 200 (MPS 200) receives the majority of
the flows within the southeast area of Cape Coral from 32 duplex lift stations and contributes
approximately half of the total influent flow to the Everest Water Reclamation Facility.
 
2.  MPS 200 is located on the heavily traveled and often congested Del Prado Boulevard, just north
of Savona Parkway. There is an improved commercial structure to the north and a canal to the east
of MPS 200. On the south side of the MPS 200 there is a vacant three-lot commercial site. 
 
3.  Due to the limited choices available of additional lands for future access to maintain and/or
complete repairs at the master pump station, without having to shut down the north bound lanes of
Del Prado Boulevard for extended periods of time, Staff submitted a contract to purchase the
adjoining lots to the south.
 



4.  This property is currently listed for sale at $259,900. A contract to purchase the subject site,
based on a December 2016 appraisal by an independent State Certified Appraiser, reflecting a
market value of $215,000 was presented to the property owner. The Seller countered the City’s
offer at $229,500.  Although the Seller’s counter offer of $229,500 is slightly above the City’s
appraised value, Staff has determined the counter offer to be reasonable when considering the
potential of increased costs of a future acquisition. The contract requires the Seller to pay the
closings costs incurred by the closing agent and any commission.
 
5.  Staff recommends approval of the purchase of Lots 36, 37 and 38, Block 573, Unit 12, Cape
Coral Subdivision, for a purchase price of $229,500 plus closing costs not to exceed $500.  

LEGAL REVIEW:

EXHIBITS:
Resolution 17-17
Property Appraiser Printout
Location Map

PREPARED BY:
Dawn Y. Andrews, Property
Broker  Division- Real

Estate  Department- Financial
Services 

SOURCE OF ADDITIONAL INFORMATION:
Jeff Pearson, Utilities Director
239-574-0709
 
Jody Sorrels, Civil Engineer III
Utilities Department    239-242-3227
 
Doug Sayers, Property Acquisition Agent
Real Estate Division    239-574-0714

ATTACHMENTS:
Description Type
Resolution 17-17 Resolution
Property Appraiser Sheet - Block 573, Lots 36-38 Backup Material
Location Map - Block 573, Lots 36-38 Backup Material



RESOLUTION 17-17

A RESOLUTION OF THE CITY OF CAPE CORAL AUTHORIZING THE CITY MANAGER
TO ENTER INTO A "CONTRACT FOR SALE AND PURCHASE" BETWEEN ELNG, LLC,
AND THE CITY OF CAPE CORAL FOR THE PURCHASE OF LOTS 36-38, BLOCK 573,UNIT
12, CAPE CORAL SUBDIVISION, FOR FUTURE ACCESS TO MASTER PUMP STATION 200
FOR MAINTENANCE AND REPAIRS; PROPERTY LOCATED AT 3607 DEL PRADO
BOULEVARD SOUTH; PROVIDING AN EFFECTIVE DATE.

WHEREAS, in 1997, Master Pump Station 200, the City's largest sewer pump station, was
constructed at 3601 Del Prado Boulevard South; and

WHEREAS, Master Pump Station 200 is bounded by an improved commercial structure to the
north, a canal to the east, Del Prado Boulevard to the west, and a vacant three-lot commercial site to
the south; and

WHEREAS, due to the limited options for access to the Master Pump Station 200 site, staff
presented an offer to purchase the adjoining vacant three-lot site, to be utilized for access to
maintain and/or complete repairs at Master Pump Station 200 without obstructing traffic in the
northbound lanes of Del Prado Boulevard for extended periods of time; and

WHEREAS, the City has obtained a recent appraisal pursuant to Section 2-152 of the City of Cape
Coral Code of Ordinances; and

WHEREAS, City staff recommends that the City purchase the subject property pursuant to the
terms and price set forth in the contract; and

WHEREAS, the City Manager requests approval to enter into the "Contract for Saleand Purchase."

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF CAPE
CORAL, FLORIDA, AS FOLLOWS:

Section 1. The City Council hereby authorizes the City Manager or his designee to execute a
"Contract for Sale and Purchase" between ELNG, LLC, and the City of Cape Coral for the
purchase of Lots 36-38, Block 573, Unit 12, Cape Coral Subdivision, as more fully described in the
Contract, in the amount of $229,500. The property is located at 3607 Del Prado Boulevard South.
The City Council also authorizes an additional $500 for closing costs associated with the purchase.
A copy of the "Contract for Sale and Purchase" is attached hereto as Exhibit A.

Section 2. This resolution shall take effect immediately uponits adoption.

ADOPTED BY THE CITY COUNCIL OF THE CITY OF CAPE CORAL AT ITS REGULAR
COUNCIL SESSION THIS DAY OF , 2017.

MARNI L. SAWICKI, MAYOR

VOTE OF MAYOR AND COUNCILMEMBERS:

SAWICKI LEON
BURCH ERBRICK
CARIOSCIA WILLIAMS
STOUT COSDEN



ATTESTED TO AND FILED IN MY OFFICE THIS DAY OF

2017.

APPROVED AS TO FORM:

DOLORES D. MENENDEZ

CITY ATTORNEY
Res/Purchase Real Property-Master PumpStation Access 1.36-38 B573

REBECCA VAN DEUTEKOM

CITY CLERK



CONTRACT FOR SALE AND PURCHASE 

THIS IS A LEGALLY BINDING CONTRACT WHEN PROPERLY COMPLETED AND 
EXECUTED. IF NOT FULLY UNDERSTOOD, SEEK LEGAL ADVICE BEFORE SIGNING. 

PARTIES: ELNG. LLC. a Florida limited liability companv. 1503 NW 41st Place. Cape Coral 

Florida 33993 as "SELLER", and City of Cime Coral. a Florida Municipal Corporation. P.O. Box 

150027. Cape Coral, Florida 33915-0027, successors or assigns, as "BUYER", hereby agree that the 

SELLER shall sell and BUYER shall buy the following (hereinafter referred to as "PROPERTY") 

described property upon the following teems and conditions: 

1. LEGAL DESCRIPTION of real estate located in Lee County, Florida: 

2. 

Lots 36, 37, 38, Block 573, Unit 12, Cape Coral Subdivision, as recorded in Plat 

Book 13, Pages 49- 55, inclusive of the Public Records of Lee County, Florida. 

PURCHASE PRICE 

?. ~ 1 ~c:.> 
-Mts,oeo.eo C75 

----
3. CONDITIONAL CONTRACT. This contract for sale and purchase is a binding contract 

once it is executed by the SELLER and by the City Manager on behalf of the BUYER. 

However, this contract is expressly subject to approval by the Cape Coral City Council. If 

the Cape Coral City Council filils or refuses to approve the purchase within 45 calendar 

days of the date when the City Manager has signed this contract, then this contract shall be 

null and void. This contract is subject to applicable Florida probate proceedings, if 

required. BUYER and SELLER understand and agree that in the event probate 

proceedings are necessary, SELLER shall be solely respomible for any and all expenses 

necessary to complete said probate proceedings. 

Page I of6 
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4. EFFECTIVE DATE & CLOSING DATE. The Effective Date of this contract shall be 

tbe date of Council authorization. This contract shall be closed and the deed shall be 

delivered wit.bin 30 business days after Council authorization unless extended by other 

provisions of this contract. Such other provisions shall include, but not be limited to, 

paragraph 7. Possession shall be granted on the day of cl1>sing unless otherwise agreed in 

writing. 

5. CONVEYANCE. SELLER shall convey title t.o the property to BUYER by Warranty 

Deed subject only to matters contained in this contract and taxes for the year of closing. 

6. RESTRICTIONS AND EASEMENTS. BUYER shall take title subject to: 

7. 

(a) Zoning and restrictions and prohl"bitions imposed by governmental 
authority; 

(b) Restrictive covenants of record; 
( c) Public utility easements of record, provided. however said easements are 

located along the perimet.er of the property and are not more than six feet 
(6') in width; 

( d) Taxes for the year of closing and subsequent years; 

Provided, however, that none of the foregoing shall prevent use of the entire property for 

the pmpose of rightoC1f-way or any other governmental purpoBe. 

EVIDENCE O~~ (15) days fran the dale of this contmc1, 

BUYER shall a 'S expense, ~in a title imurance binder issued by a qualified 

title insurer of its choice, agreeing to issue to BUYER, upon the recording of the deed 

hereafter mentioned, a title insurance policy in the amount of the purchase price insuring 

the title to that real property. BUYER shall have fifteen (15) days from the date of 

receiving the evidence of title to examine same. If title is found to be defective, BUYER 

or closing agent shall, within said period of time, notify SELLER in writing specifying 

defects that need to be cured For purposes of this contract, a requirement by the title 

insurer that the SELLER institute and complete a quiet ti.tie action shall be deemed to be a 
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title defect that shall be cured by SELLER. If said defects render the title unmarketable or 

Wlinsurable SELLER shall have ninety (90) days from fue receipt of such notice to cure 

the defects, and if after said period SELLER shall not have cured the defects, then 

BUYER shall have the option of (1) accepting the title as it then is; (2) affording 

SELLER additional time to cure the defect(s); or (3) tenninate the contract by providing 

written notice to the SELLER. 

8. EXISTING MORTGAGES. SELLER shall furnish estoppel letters from mortgagee(s) 

setting forth the principal balance, escrow balance, method of payment, and whether the 

mortgage is in good standing. It shall be SELLER'S obligation to obtain any satisfactions 

of mortgage required for closing. 

9. SURVEY. If BUYER desires a survey, BUYER shall have the property surveyed at its 

expense prior to closing date. If the survey shows an encroachment, the same shall be 

treated as a title defect. 

10. OTHER AGREEMENTS. No agreements or representations, unless incorporated in this 

contract, shall be binding upon any of the parties, unless they be in writing and agreed to 

by all parties. 

11. MECHANIC'S LIENS. SELLER shall execute an affidavit that there have been no 

improvements to the subject property and that SELLER has not ent.ered any contracts for 

the provision of goods or services that could give rise to a mechanic's lien for the ninety 

(90) days immediately preceding the date of closing. 

12. TIME IS OF THE ESSENCE in the performance of this contract 

13. DOCUMENTS FOR CLOSING. SELLER shall execute a Warranty Deed, Seller's 

Affidavit and other necessary closing documents provided by closing agent. 
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' ,, 

14. EXPENSES. Documemary stamps, title inmrance, title search, title exam and settlement 

fee shall be paid by Bm'ER. S'5"' 2 ~ ~ 
15. PRORATION OF TAXES (REAL AND PERSONAL). Taxes shall be prorated based 

upon the current year's tax without regard to discount. If the closing takes place and the 

current year's taxes are not fixed, and the cutrent year's assessment is llVllilable, taxes will 

be prorated based upon such assessment and the prior year~ s millage. If the current year's 

assessment is not available, then taxes will be prorated on the prior year's tax, provided, 

however, if there is a completed improvement of the subject premises by January 1 of the 

year of closing, then the taxes shall be prorated to the date cf closing based upon the prior 

year's millage. It is further agreed that should, upon receipt of CW"rent tax statement, the 

taxes be different by more than Ten Dollars ($10.00) than these estimated, the proration 

shall be adjusted. 

16. ATTORNEY'S FEES AND COSTS. In connection wi1h any litigation arising out of the 

contract, the prevailing party shall be entitled to recover all costs incurred, including 

reasonable attorney's fees. The parties agree to venue in Lee County, Florida for any 

action. arising out of this Contract. 

17. DEFAULT BY SELLER. If SELLER flUls to perfom any of the covenan11l of this 

contract other than the tailure of SELLER to render his title marketable after diligent 

effort BUYER may proceed at law or in equity to enforce its legal rights under this 

contract, including, but not limited to, the right to bring suit for specific pelformance. 

18. All covenants and agreements herein contained shall ox.tend to and be obligatory upon the 

heirs, executors, administrators, successors and assigns of the respective parties. 

19. This agreement shall be interpreted, construed, and govemedaccording t.o the Laws of the 

State of Florida. 
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20. The invalidity or unenforceability of any particular provision of this agreement shall not 

affeet the other provisions hereof: and the agreement shall be construed in all respects as if 

such invalid and unenforceable provisions were omitted. 

21. SELLER and BUYER hereby agree that this contract to purchase the real property 

described above is for a proper municipal pUipose and grants the BUYER the right to 

enter the real property described above for the purpose of surveying, soil borings, or any 

other work as deemed necessary by the BUYER. The parties herein further agree that the 

purchase of this property does not destroy or cause any damage whatsoever to SELLER 

or his successor or assigns with respect to any commercial or residential property owned 

by them whose lands are being so purchased or located upon adjoining lands. 

22. The place of closing and delivery of the deed to BUYER shall be at any office designated 

by BUYER. 

23. ENVIRONMENT AL AUDIT. BUYER may perform or have performed, at BUYER'S 

expense, an environmental audit of the property. If such an audit identifies environmental 

problems unacceptable to the BUYER then BUYER may elect t.o accept the property in its 

existing condition or BUYER may tenninate this Contract without obligation. 

24. REAL FSTATE COMMISSIONS. BUYER and SELLER understand and agree that in 

the event BUYER has knowledge of any listing agreement for the subject property, then 

BUYER, at its option, may elect to notify and provide a copy of this contract to the listing 

Broker. SELLER shall be solely responsible for any Broker compensation, Realtor 

notification or any other tem1S and conditions of any listing agreement. SELLER shall 

also be responsible for any Realtor transaction fee or administration fee. 

25. DISCLOSURE OF BENEFICIAL IN1ERESTS. SELLER agn;es to oomply with the 

provisions of Section 286.23(1), Florida Statutes. Said section requires that, before 
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property that is owned by a partnership, limited partnership, corporation, trust or any other 

fonn of representative capacity whatsoever for others, is conveyed to a governmental unit, 

the representative of the owner/entity shall make a public disclosure in writing, under oath 

and subject to the penalties prescribed for perjury, which shall state the names and 

addresses of every person having a beneficial interest in the Real Property~ however smajJ C'S 
or minimal d, ~ - ) /J-t,, K P /t!v kr- 'W- IF .S / 'I l f' tr hdl. ~ . 

. /«"qr t)ft-1"- Pd'l;>i:tJ ..f-.C~os.T~tJtr-
IN WITNESS THEREOF, BUYER and SELLER have signed this contract on the date set 

forth below. 

Witness to A. John Szerlag 

Witness to Rebecca van Deutekom 

Witness D. ;/, 
Print Name: UA /I t?;'):.7t/!J?-" 

APPROVED AS TO FORM: 

Dolores D. Menendez, City Attorney 
Page 6 of6 

CITY OF CAPE CORAL, FLORIDA 

BY:~~~~~~~~~~~~ 
A John Szerlag 
City Manager 

Rebecca van Deutekom 
City Clerk 

Date 

Date 

EL.NG, U.C, a Florida limited liability company 

G~:S~JU 
(Signature) Date 

Print Name: Ei Leen Simone 

Title: Owner 



DISCLOSURE AFFIDAVIT 

Project Name: 
STRAP Number: 

Master Pump Station 200 
054524C10057103BO 

STATE OF_\:'_\~Q,...'i_,......__~..._Cl.. __ C:OUNTY OF __ ..:::L:;;t.-=..::!L~--
BEFORE ME, the under~lgned authority In said County and State, personally appeared 
____________ who being first dulv swam, deposes and says: 

£,i l.u.<\ ~\"'\ o'1 L 

1. THAT Ile/she Is: 

( I a. President (or Vice President) of _________________ _ 
Corporation, a corporation under the laws of theStal'e of _______________ _, 

or{ lb. A Partner (or llmlted Partner) of the flnn of ______________ _ 

composed of and 

doln1buslness under the name of--------------------
Managtna Member of __ t.,.,."''-\..-~_&_~ _ _..1,__\;_l_C ______ ~-

2. THAT the names and addresses llsted on Exhibit "A" attached hereto and by th ls reference made a part hereof are 
the name and address of e11ery person hall'lng 1 beneflclal Interest In the teal property described as Lots 36. 37 and 
a&. Block 573. Unit 12. cape Coral SUbdMslon. however small or minimal. 

3. THIS Affidavit Is provided to comply with th• provisions of Section 286.23, Florida Statutes. 

Under penalties of perJurv, I do hreby d11clare that the Information 

(Signature) /~ \ A_ ~ • 
Print Namx ~I \...U(.. ('\ ..J \ N"'I 0 "' '<...... 
Tltla: ~ ~C\ ~ t\ ('(\ ~ W 
A ress· \S 0 3 ° N~ ~\ '* ~L.. 
~~ w~t:: yL 3:;6);5 

swam to and subscribed before me this .3 ,l::J dayof::fedl.(IQte..'1 UJL1. bv 

6 /f € r/ .£°UDP '7\1 €.. as ________ who Is personally known by me or 
has produced as Identification. 

(describe identlflcatianl 

My Commission Expires: / -/ ~ -/ f' 

(seal) 

._p-.~;.:~"'t- SHARON A. MEMOl.I 
,.. •. . * MY COMMISSION tFF 065885 
,, !<' EXPIRES: Januaiy 18, 2018 
~~O.,\.~ BondedTllru Bud;tlNatlryS1rvlc11 

~CJ.~-~ 
I' Notary Publ!c (Sl1nablra) 

~,,/ ;{. tJ{~Pl.t. 
NotuvPubllc (Print Name) 



EXBIBIT"A" 

NAME NAME 

ADDRESS ADDRESS 

ADDRESS ADDRESS 

NAME NAME 

AO DRESS ADDRESS 

ADDRl!SS ADDRESS 

NAME NAME 

ADDRESS ADDRESS 

ADDRESS ADDRESS 

NAME NAME 

ADDRESS ADDRESS 

ADDRESS ADDRESS 

NAME NAME 

ADDllE5$ AD PRESS 

ADDRESS ADDRESS 

NAME NAME 

ADDRESS AP DRESS 

ADDRU:S ADDRESS 



Tax Year 2016 

Owner Of Record 
ELING LLC
1503 NW 41ST PL
CAPE CORAL FL 33993

Site Address 
3607 DEL PRADO BLVD S 
CAPE CORAL FL 33904

Property Description 
CAPE CORAL UNIT 12
BLK 573 PB 13 PG 54
LOTS 36 THRU 38

Classification / DOR Code 
VACANT COMMERCIAL / 10

[ Tax Map Viewer ] 

[ Pictometry Aerial Viewer ] 

 Current Working Values 

Just 75,000 As Of 06/30/2016 

Attributes 
Land Units Of Measure SF 

Units 15000.00 

Frontage 120 

Depth 125 

Total Number of Buildings 0 

Total Bedrooms / Bathrooms 0 

Total Living Area 0 

1st Year Building on Tax Roll 0 

Historic District No 

Image of Structure 

Next Parcel Number Previous Parcel Number Tax Estimator Cape Coral Fees Tax Bills Print

Lee County Property Appraiser

Property Data 
STRAP: 05-45-24-C1-00573.0360  Folio ID: 10188849 

Exemptions 

 Values (2016 Tax Roll) 

Taxing Authorities 

Sales / Transactions 

Parcel Numbering History 

Location Information 

Solid Waste (Garbage) Roll Data 

Flood and Storm Information 

Page 1 of 2Lee County Property Appraiser - Online Parcel Inquiry

12/29/2016http://leepa.org/Display/DisplayParcel.aspx?FolioID=10188849
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This map is not a survey and should not be used in place of a survey.

While every effort is made to accurately depict the mapped area, errors
and omissions may occur. Therefore, the City of Cape Coral cannot be
held liable for incidents that may result due to the improper use of the

information presented on this map. This map is not intended for construction,
navigation or engineering calculations. Please contact the Department of

Community Development with any questions regarding this map product.
Prepared by: The City of CAPE CORAL Real Estate Division-Gregory L. Spivey 

Master Pump Station 200 
Block 573   Lots 36, 37 and 38
3607 Del Prado Boulevard S

0 500 1000250 Feet
1:6,000 1 inch = 500 feet



Item Number: B.(5)
Meeting Date: 1/23/2017
Item Type: CONSENT AGENDA

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
Resolution 18-17 Utilities Agreement - On Site and Off Site Improvements for Water, Wastewater
and Irrigation Facilities, Sandoval Phase IV

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  
 2. Is this a Strategic Decision?  

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
A resolution approving the Utilities Agreement - On Site and Off Site Improvements for Water,
Wastewater and Irrigation Facilities between the City of Cape Coral and PBV PINE ISLAND
COMML LLC for the extension of water, wastewater and irrigation facilities to Sandoval Phase IV.

LEGAL REVIEW:
Brian R. Bartos, Assistant City Attorney

EXHIBITS:
Resolution 18-17

PREPARED BY:
 Division-   Department-  

SOURCE OF ADDITIONAL INFORMATION:

ATTACHMENTS:
Description Type
Resolution 18-17 Resolution





















Item
Number: F.(1)

Meeting
Date: 1/23/2017

Item
Type:

APPOINTMENTS TO BOARDS /
COMMITTEES / COMMISSIONS

AGENDA
REQUEST FORM

CITY OF CAPE
CORAL

 

TITLE:
Municipal General Employees' Pension Trust Fund Board of Trustees - 1 Vacancy

REQUESTED ACTION: 
Appoint

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  No

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
Vacancy:  1 vacancy (Category: Appointed by Council)
Expiration:  Current Expiration due to term ending 10/31/2016.  The new term will expire on
10/31/2020. 
Applications:  Two:  Robert Keppler and Frank Perry
Advertisement:  The vacancy was advertised on November 30, 2016 and December 16, 2016 in
the Breeze and was posted on the City website and Facebook page.
 
 

LEGAL REVIEW:

EXHIBITS:
Board Sheet
Application:  Robert Keppler
Application:  Frank Perry



PREPARED BY:
Kimberly
Bruns  Division- Managerial  Department- City Clerk's

Department 

SOURCE OF ADDITIONAL INFORMATION:
Elisabeth Delgado
Senior Recording Secretary
1-239-574-0415

ATTACHMENTS:
Description Type
Board Sheet Backup Material
Application: Robert Keppler Backup Material
Application: Frank Perry Backup Material



CITY OF CAPE CORAL - BOARDS AND COMMISSIONS

MUNICIPAL GENERAL EMPLOYEES PENSION TRUST FUND BOARD OF TRUSTEES

BOARD INFO MEMBERS QUAL.

INITIAL 

APPOINT

LAST 

REAPPOINT

TERM 

EXPIRES

Re-established by Ordinance 50-00

Revised by Ordinances (after 50-00): Alisa Callahan appointed by 8/18/2014 10/26/2015 10/31/2019

30-01; 87-01; 92-01; 121-02; 52-03;103-03; 3930 SE 18th Place Council

123-03; 58-05, 02-07, 114-07, 68-08,12-09, 61-10 Cape Coral, FL 33904

239 549-2888

Vacant appointed by 10/31/2020

exempt Council

Membership shall be composed of the following:

Two (2) Residents appointed by Council

* Two (2) general employees elected by a majority Chair

    of the General Employees in the system. Brian Fenske elected by 11/1/2005 10/1/2007 10/31/2019

One (1) Member shall be chosen by the PO Box 150027 majority of 

     other four Trustees and approved by Cape Coral, FL 33915-0027 General Employees

     Council 574-0873 in the system

Financial Disclosure Required:  Yes Secretary

Trustees shall elect a Chairman and Secretary Mike Ilczyszyn elected by 10/8/2004 10/17/2016 10/31/2020

PO Box 150027 majority of

Board Attorney: Cape Coral, FL 33915-0027 General Employees

      Lee Dehner, Esq.  941-377-2200 574-0457 in the system

Plan Administrator: Sam Mazzotti chosen by 

Pension Resource Center 12621 Apopka Ct other 4 Trustees 5/19/1997 10/26/2015 10/31/2019

Nick Scheiss North Fort Myers, FL 33903 & approved by

561-624-3277 x 816 997-6811 (H)  772-7575 (W) Council

 Establish and maintain the policies and procedures for 

investing pension funds. They review income summaries to 

assure investments are obtaining maximum income with 

minimal risk. They are ever vigilant of ways to provide 

enhanced benefits for City employees. Their goal is to 

ensure a healthy pension fund that will provide retirement 

benefits to all present and future City retirees. 

Updated 1/9/2017

C:\Program Files (x86)\neevia.com\docConverterPro\temp\NVDC\53694414-DA28-4B6E-B5E1-1F2FB341357E\Cape Coral.5085.1.Board_Sheet_-__General_FY2017.xlsx



CITY OF CAPE CORAL 
APPOINTMENT INFORMATION FORM 

DH: : 5 2016 

CITY OF CAPE CORAL 
This Appointment Information Form, when completed, signed and filed with th~ @~~f6f!;FICE 

is a PUBLIC RECORD under Chapter 119, Florida Statutes, and, therefore, is open to public inspection by any 
person. , 

YOU ARE RESPONSffiLE TO KEEP THE INFORMATION ON THIS FORM CURRENT. APPLICATIONS WILL 
BE RETAINED IN THE CLERK'S OFFICE IN ACCORDANCE WITH STATE RECORDS RETENTION LAWS. 

Please Type, if possible (or print clearly) 

Name: ~\e\ 
(Last) (First) 

E-mail address: <'ke~ter.ffiec~]O\@ S(Y)G\J QO-N) 

Address: (H) ,6Jl 'NvJ 3~4h ~\cv:e Qo~e C:.l)ro.\ 

Date: \;;)_ ( I~ I [la I Co 

~-
(Middle) 

Zip Code.___,3L\,3~j-'-C{...!:>.3L__ __ _ 

(0) Zip Code. _________ _ 

Phone: (H) 'Zo'B 9-~ 1 !~ q; (O) (C) ______ _ 

Occupatio~&etreJ \\o1o0, Q·~\c_,a\ 
Employer: ~ll,+oMtllot\e \"'ee.~ 0\tf:$ Ull\ \D!'I Position: Urrdcr How Long: :2.4 yfJJI'S' 

lDco;( /OJ 
Education: Highest e ucation level achieved and institutions attended: 
Name & Location Dates Attended Degrees Earned 

Hav~ you eve~ h~Ida profgs~io~~l 6~ business license or certificate? 
If "Yes", please provide the title, issue date and issuing authority. 
License/Certificate Title - Issue Date 

I. Are you a U.S. Citizen? 

2. Are you a Cape Coral Resident? 

3. Are you currently serving on a City Board(s)? 

If yes, which Board(s) and since when? 

4. Have you ever seryed on a-City Board(s)?· 

; ; 'Ify~s, which Bo~rd(s) ~d when? . • 

.. ;' ~ : ' I . . ' ; 

Yes No_J{_ 

Issuing Authority 

Yes X_ 
Yes X_ 
Yes __ 

Yes 

No 

No 

No)( 

No X 

5. Are you currently serving on a Board, Authority, or Commission for another governmental agency? 

Yes__ No -X- Ifyes, what Board, etc. and since when? 

1 



A • -. 

Work Experience: 

\L{ y&'s G.6 C!, ±\'ude~\ {\-..e_ \cxs-t 7y&c<; gS t'ne C.hqd'r0~" 

Interests/ Activities: 

Q_\o..ssv:... ca,c-s 

How did you learn about the vacancy? X Cape Coral Website _ Newspaper _ Facebook _Word of Mouth 

A resume or separate sheet with additional information may be included. 

Florida law requires t~xroembers of certain Boards file a financial disclosure form. Would you be willing to file a financial 
disclosure form? Yes No__ · 

The City of Cape Coral Code of Ordinances, Section 2-60 has a limitation on offices held; however, this can be waived by a 
two-thirds (2/3) vote of City Council. If you are already serving on a Board, Authority, or Commission for the City. of Cape 
Coral or for another governmental agency, you would have to be approved by a two-thirds (2/3) vote. 

The City of Cape Coral Code of Ordinances, Section 2-57 states that an applicant for membership on a board, committee, or 
commission or a sitting member of those bodies shall not have any delinquent accounts with the City of Cape Coral at the time 
of appointment. 

I understand the responsibilities associated with being a Board member, and I have adequate time to serve on the above 
Board(s). 

~~ Date 

If you have any questions, please call the office of the City Clerk at (239) 574-0411. Return this form to: 

City of Cape Coral, City Clerk's Office, P .0. Box 150027, Cape Coral, Florida 33915-0027 

FOR OFFICIAL USE ONLY 
Interviewed: Date:. _____ _ Yes __ No __ 

Council Action: Date:. _____ _ 

2 Revised 12/14/2016 



CITY OF. CAPE CORAL 
APPOINTMENT INFORMATION FORM 

RECEIVED 

DEC 2 8 2016 
This Appointment Information Form, when completed, signed and filed with the City Clerk's Office, 

is a PUBLIC RECORD under Chapter 119, Florida Statutes, and, therefore, is ffi'F/~l:J~M~~g~~ry ap-Y;·-··.' D'.:- , , 
1
, .-. 

YOU ARE RESPONSIBLE to KEEP THE INFORMATi~~~N THIS FORM curu&"N~~~lff<!INS wiii:'·' .· '- ;· ' 
BE RETAINED IN THE CLERK'S OFFICE IN ACCORDANCE WITH STATE RECORDS RETENTION LAWS . 

Please Type, if possible (or print clearly) 

Name: PE B R..f 
(Last) (First) 

.;21bc:c.201(.p . Date: ____ =---------

C 
(Middle) 

E-mail address: _....:...t---=C:........:....f-=e=.....r__:_r_y~-''-1'-'S"""--_,..@;....___,_I-_,_\ O~T'--'-YY1-=--r:)~1 _L.::___C.--=o=---1'1_,.__ ______ _ 

Address: (H) .:l~ I 8 S. E. Q g.74 STR El?: T Zip Code 3 3 CJ'CJ '} 
(O). ___________ ~~-------Zip Code. ________ _ 

Phone: (H) 2 .:f' .- l..fs8 - I 7 3 3 (O). ______ _ (C) ______ _ 

Occupation: £o y cA To R - R. £T1 R E I> 

Em lo er: Wfl AR£/./ C!&rVgo'-.t l)ATE'J). 
5~Pc=o~=i~=~o=~~:1.._s~T~£_19~c.._H~.-~_te.. __ =H~o~w~L~o=ng~: ~ 5: Y/3t4te S 

p y WA R. f?J~- Al (YI J <. fJ I 619 A/ 
) 

Education: · Highest education level achieved and institutions attended: 
Name & Location Dates Attended 

Wa V!l! E ,S: 'JATE u ... · b ETR.a 11
1 

IV\ r, f °11£ (.~ l, '6 
W11y(fl/E S:"1'9-='Tf? w D&n or)=· 1111.. f'J& g - 7 =<. 

Degrees Earned 

m.A - c.£JL(AlsE<, N q 
Poir-~. Auc[T£ 01=1 k'.:.t--f)N t::. l.k11 vFre:>I T / 11?2 I , . 

I I , 

Have you ever held a professional or business license or certificate? 
If"Yes", please provide the title, issue date and issuing authority. 
License/Certificate Title Issue Date 

(JI} re_ 1-4 f ~Acd 111! G, C ~R:'T 1 f-1 cr:lT~ I °I {o 8" 

I. Are you a U.S. Citizen? 

2. Are you a Cape Coral Resident? 

3. Are you currently serving on a City Board(s)? 

If yes, which Board(s) and since when? 

Yes No 

Issuing Authority 

~Ti\~ oF- fYJic+-1. 

Yes~No. __ 

Yes~No __ 

Yes__ No .J.L 

No~ 4. Have you ever served on a City Board(s)? (iJOT c~rr[ Co~~ Yes 

--1.2:~ill__~~Ub.L.J.~_!__J_IL_!!~~~-=-L::....:.___:~~--'-"~~~--'-=-L1--Jchf't'f.vY. 19~ 
s. Are you currently serving on a Board, Authority, or Commission for another governmental agency? 

Yes__ No~ If yes, what Board, etc. and since when? 

1 



WockEXpodonce' /7 ""' /J1 C HR-y 5 d-R LEJte: t° · . ,..,_ J_)ETr c; -H 
(NJ\ e..~0 

Why do you desire to serve on this/these Board(s)? 

---r; .s£~ v it T rle C,' 'i. 
l 

How did you learn about the vacancy? _Cape Coral Website ~wspaper _ Facebook _Word of Mouth 

A resume or separate sheet wi_th additional information may be included. 

Florida law requires that m~rs of certain Boards file a financial disclosure form. Would you be willing to file a financial 
disclosure form? Yes_~_ N No__ · 

The City of Cape Coral Code of Ordinances, Section 2-60 has a limitation on offices held; however, this can be waived by a 
two-thirds (2/3) vote of City Council. If you are already serving on a Board, Authority, or Commission for the City of Cape 
Coral or for another governmental agency, you would have to be approved by a two-thirds (2/3) vote. 

The City of Cape Coral Code of Ordinances, Section 2-57 states that an applicant for membership on a board, committee, or 
commission or a sitting member of those bodies shall not have any delinquent accounts with the City of Cape Coral at the time 
of appointment. 

-
I understand the responsibi · · associated with being a Board member, and I have adequate time to serve on the above 
Board(s). 

~. C? J::? i:J£ Q_ d:> 1£ 
Signature Date 

e City Clerk at (239) 574-0411. Return this form to: 

City of Cape Coral, City Clerk's Office, P.O. Box 150027, Cape Coral, Florida 33915-0027 

FOR OFFICIAL USE ONLY 
Interviewed: Date: _____ _ Yes __ No __ 

Council Action: Date:~-----

2 Revised 10/27 /2016 



Item
Number: A.(1)

Meeting
Date: 1/23/2017

Item
Type:

ORDINANCES/RESOLUTIONS -
Public Hearings

AGENDA
REQUEST FORM

CITY OF CAPE
CORAL

 

TITLE:
Ordinance 4-17 Public Hearing [This item was advanced by Councilmember Cosden]

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  Yes

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

ELEMENT D: IMPROVE THE CITY'S IMAGE WITH THE PURPOSE OF BUILDING LASTING
RELATIONSHIPS WITH OUR RESIDENTS AND VALUABLE PARTNERSHIPS WITH OTHER
ORGANIZATIONS, AND CONTINUALLY PROVIDE A WELL-BALANCED AND POSITIVE
WORKPLACE FOR OUR INTERNAL STAKEHOLDERS.

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
The ordinance amends the Code of Ordinances, Chapter 2, Administration, Article III, Personnel
Rules and Regulations, to prohibit discrimination on the basis of sexual orientation, gender identity,
and gender expression.

LEGAL REVIEW:
Dolores D. Menendez, City Attorney

EXHIBITS:
Ordinance 4-17
Memo from Councilmember Cosden

PREPARED BY:



 Division-   Department- City
Attorney 

SOURCE OF ADDITIONAL INFORMATION:

ATTACHMENTS:
Description Type
Ordinance 4-17 Ordinance
Memo from Councilmember Cosden Backup Material



ORDINANCE 4-17

AN ORDINANCE AMENDING THE CITY OF CAPE CORAL CODE OF ORDINANCES,
CHAPTER 2, ADMINISTRATION, ARTICLE III, PERSONNEL RULES AND
REGULATIONS, DIVISION 1, GENERAL PROVISIONS, SECTION 2-25.4, DEFINITIONS,
DIVISION 2, EMPLOYMENT POLICIES, SECTIONS 2-26.1, EQUAL EMPLOYMENT, AND
SECTION 2-26.2, PROHIBITION OF DISCRIMINATION, TO PROHIBIT
DISCRIMINATION ON THE BASIS OF SEXUAL ORIENTATION, AND GENDER
IDENTITY AND EXPRESSION; PROVIDING FOR SEVERABILITY AND AN EFFECTIVE
DATE.

WHEREAS the City Council has determined that discrimination against certain classes of
persons is detrimental to the public health, welfare and safety of its residents; and

WHEREAS, the City Council desires to prohibit discrimination in city employment decisions
based on sexual orientation, and gender identity and expression.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CAPE
CORAL, AS FOLLOWS:

SECTION 1. The City of Cape Coral Code of Ordinances, Chapter 2, Article III, is hereby amended
as follows:

ARTICLE III: PERSONNEL RULES AND REGULATIONS

DIVISION I GENERAL PROVISIONS

§ 2-25.4 Definitions

For the purpose of this article, the following definitions shall apply unless the context clearly indicates
or requires a different meaning.

GENDEREXPRESSION shall meanallof the external characteristics and behaviors that are socially
defined as either masculine or feminine, such as dress, grooming, mannerisms, speech patterns and
social interactions. Social or cultural norms can vary widely and some characteristics that may be
accepted as masculine, feminine or neutral in one culture may not be assessed similarly in another.

GENDER IDENTITY shall mean an individual's innate, deeply felt psychological identification as a
man, woman or some other gender, which may or may not correspond to the sex assigned to them at
birth (e.g., the sex listed on their birth certificate).

SRX11A1. ORIENTATION shall mean an individual's actual or perceived heterosexuality.
homosexuality, or bisexuality.

DIVISION2. EMPLOYMENT POLICIES

§ 2-26.1 Equal employment.

The city is an equal opportunity employer. The city shall assure fair and equal treatment of its
employees regardless of race, religion, national origin, color, sex, age, political affiliation, gender
identity, gender expression, sexual orientation, or disability.

§ 2-26.2 Prohibition of discrimination.

Discrimination against any person in recruitment, examination, appointment, training, promotion,
retention, or any other personnel action because of race, religion, national origin, color, sex, age,



political affiliation, gender identity, gender expression, sexual orientation, or disability is prohibited.
The City Manager shallprovide for an alternatereportingprocedure for sexualharassment complaints.

SECTION 2. Severability. In the event that any portion or Section of this ordinance is determined
to be invalid, illegal or unconstitutional by a court of competent jurisdiction, such decision shall in no
manner affect the remaining portions or Sections of this ordinance which shall remain in full force
and effect.

SECTION 3. Effective Date. This ordinance shall become effective immediately after its adoption
by the Cape Coral City Council.

ADOPTED BY THE COUNCIL OF THE CITY OF CAPE CORAL AT ITS REGULAR

SESSION THIS DAY OF , 2017.

VOTE OF MAYOR AND COUNCILMEMBERS:

SAWICKI

BURCH

CARIOSCIA

STOUT

MARNI L. SAWICKI, MAYOR

LEON

ERBRICK

WILLIAMS

COSDEN

ATTESTED TO AND FILED IN MY OFFICE THIS

2017.

DAY OF

APPROVED AS TO FORM:

DOLORES D. MENENDEZ

CITY ATTORNEY
ord/City Kmploymcnt-Cicndcr Idmtity&Kxpression

REBECCA VAN DEUTEKOM

CITY CLERK



 

CITY OF CAPE CORAL 

MAYOR AND COUNCIL OFFICE 

 

 

MEMORANDUM 

 
 
 
 
TO:  Mayor and Council 
 
FROM: Jessica Cosden, Councilmember, District 7 
 
DATE:  January 18, 2017 
 
SUBJECT: Ordinance 4-17  
 

 
 
In reference to proposed Ordinance 4-17, the City Attorney gave a brief 
explanation of the reasoning during introduction at the January 9, 2017, Regular 
Council Meeting.  I would like to echo the City Attorney’s statements in 
preparation for any questions other Councilmembers may have, or may receive 
from constituents regarding this ordinance.  
 
Many Americans make the assumption that LGBTQ (lesbian, gay, bisexual, and 
transgender and “questioning,” “queer”), employees are expressly protected from 
discrimination under Title VII.  While “sex” is a protected class, it does not equate 
to sexual orientation or gender identity.  That leaves interpretation to the courts.  
Case law has paved the way for expanded definitions of sex discrimination; not 
every court ruling has interpreted sexual orientation or gender identity to fall into 
the category of “sex,” but many have.  As one of the City’s largest employers, I 
believe that it is our duty to make this protection clear.  

 
JC/gp 
 
 



Item
Number: A.(2)

Meeting
Date: 1/23/2017

Item
Type:

ORDINANCES/RESOLUTIONS -
Public Hearings

AGENDA
REQUEST FORM

CITY OF CAPE
CORAL

 

TITLE:
Ordinance 5-17 (PDP 16-0001)*

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  No

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:
Hearing Examiner Recommendation:  The Hearing Examiner recommended approval with all staff
conditions following a public hearing held on November 1, 2016
Staff Recommendation:  Staff recommends approval of this project.

SUMMARY EXPLANATION AND BACKGROUND:
An ordinance approving a Planned Development Project entitled "Circle K", approving rezoning the
subject property from Professional Office (P-1) to Pedestrian Commercial (C-1); approving a
special exception to allow an Automotive Service Station, Limited use in a Pedestrian Commercial
(C-1) zone; granting a deviation for relief from a setback requirement; granting a deviation for relief
from the minimum required separation distance for a driveway on a minor arterial street; property is
located at 819 SE 26th Street.

LEGAL REVIEW:
Brian R. Bartos, Assistant City Attorney

EXHIBITS:
Memo - Landscaping for the Circle K. Project
Ordinance 5-17
Staff Presentation
Maps of Convenience Stores, convenience stores with gas pumps, and Dollar stores



Back-up from Hearing Examiner Hearing on November 1, 2016
Additional Back up Received from Hearing Examiner Hearing dated November 1, 2016
Case #PDP 16-0001 Recording Order #2-2016
Affidavit - Revised
Ad Proof
Sign Pictures
 

PREPARED BY:

 Division-   Department- City
Attorney 

SOURCE OF ADDITIONAL INFORMATION:
Mike Struve, Planning Team Coordinator

ATTACHMENTS:
Description Type
Landscaping for the Circle K Project Backup Material
Ordinance 5-17 Ordinance
Staff Presentation Backup Material
Maps of Convenience Stores, convenience stores
with gas pumps, and Dollar stores Backup Material

Back-Up from Hearing Examiner Hearing on
November 1, 2016 Backup Material

Additional Back up Received from Hearing
Examiner Hearing dated November 1, 2016 Backup Material

Case #PDP 16-0001 Recommendation Order #2-
2016 Backup Material

Revised Affidavit Backup Material
Ad Proof Backup Material
Sign Pictures Backup Material

















PDP16-0001

ORDINANCE 5 -17

AN ORDINANCE APPROVING A PLANNED

DEVELOPMENT PROJECT IN THE CITY OF CAPE
CORAL, FLORIDA ENTITLED "CIRCLE K" FOR CERTAIN PROPERTY DESCRIBED AS A
PARCEL OF LAND SITUATED IN LOTS 12 THROUGH LOT 23, BLOCK 821, CAPE CORAL
SUBDIVISION, UNIT 21, AND A PORTION OF FORMER COUNTY ROAD NO. 884
(VETERANSPARKWAY) RIGHT OF WAY, AND A PORTION OF VACATED SE 8th PLACE
RIGHT OF WAY, AS MORE PARTICULARLY DESCRIBED HEREIN; PROPERTY
LOCATED AT 819 SE 26™ STREET; REZONING THE SUBJECT PROPERTY FROM
PROFESSIONAL OFFICE (P-l) TO THE PEDESTRIAN COMMERCIAL (C-l) ZONE;
GRANTING A SPECIAL EXCEPTION TO ALLOW AN AUTOMOTIVE SERVICE

STATION, LIMITED USE IN A PEDESTRIAN COMMERCIAL (C-l) ZONE; GRANTING A
DEVIATION FROM THE CITY OF CAPE CORAL LAND USE AND DEVELOPMENT

REGULATIONS, SECTION 3.9, FOR RELIEF FROM A SETBACK REQUIREMENT;
GRANTING A DEVIATION FROM SHEET D-5 OF THE ENGINEERING AND DESIGN

STANDARDS, THAT REQUIRES A 150-FOOT MINIMUM SEPARATION DISTANCE
BETWEEN A DRIVEWAY ON A MINOR ARTERIAL STREET AND THE PROPERTY LINE

LOCATED ALONG A LOCAL ROAD TO ALLOW THE PROJECT TO DEVELOP WITH A
SEPARATION DISTANCE OF 45 FEET; GRANTING DEVELOPMENT PLAN APPROVAL
PURSUANT TO SECTION 4.2 OF THE CITY OF CAPE CORAL LAND USE AND

DEVELOPMENT REGULATIONS; PROVIDING FOR FINDINGS OF FACT AND
CONCLUSIONS OF LAW; PROVIDING FOR ACTION ON REQUEST AND CONDITIONS
OF APPROVAL; PROVIDING FOR LEGAL EFFECT AND LIMITATIONS OF THIS PDP
DEVELOPMENT ORDER AND ADMINISTRATIVE REQUIREMENTS; PROVIDING
SEVERABILITY AND AN EFFECTIVE DATE.

WHEREAS,an application from Estate ofJames E. Kinsey,Jr., has been received requestingapproval
of a Planned Development Project (PDP) for "Circle K"; requesting a rezoning, special exception,
deviations, and development plan approval; and

WHEREAS, the request has been reviewed by the Hearing Examiner; and

WHEREAS, the City Council has considered the recommendations of the Hearing Examiner.

NOW, THEREFORE, THE CITY OF CAPE CORAL, FLORIDA, HEREBY ORDAINS
PURSUANT TO THE LAWS OF FLORIDA, AND OTHER APPLICABLE LAWS, THIS
ORDINANCE:

SECTION I. PDP APPROVAL, DEVIATIONS, SPECIAL EXCEPTION,
REZONING, AND DEVELOPMENT PLAN APPROVAL.

Having reviewed the application requesting approval of a Planned Development Project for "Circle
K" PDP, requesting rezoning the subject property from the Professional Office (P-l) to the Pedestrian
Commercial (C-l) Zone; requesting a special exception to allow an Automotive Service Station,
Limited use in a Pedestrian Commercial (C-l) zone, requesting a deviation from the City of Cape
Coral Land Use and Development Regulations, Section 3.9, to allow a wall along the north property
line to extend in front of the convenience store and the fuel island canopy; requesting a deviation
from the City of Cape Coral Engineering and Design Standards, Sheet D-5, that require a 150 foot
minimum separation distance between a driveway on a local arterial street and a property line located
along a local street at its intersection with the minor arterialstreet to allowa separation distance of 45
feet between the driveway on Country Club Boulevard and the property line located along SE 26th
Street; and having considered the recommendations of the Hearing Examiner, the City Council of the
City of Cape Coral, Florida, does hereby grant the aforesaid PDP approval in accordance with plan
set, titled "Circle K", Sheets 1-2, dated September 29, 2015, and also bearing a revision date of July
11, 2016, prepared by Florida Engineering and Environmental Services, Inc.; "Boundary and
Topographic Survey", dated September 21, 2015, prepared by AFN Consulting, Inc.; "Building
Exterior Elevations", Sheet A-2, dated December 10,2015, prepared by GreenbergFarrow; and "Fuel
Canopy Elevations", Sheet CA-6, dated March 8, 2016, prepared by GreenbergFarrow, all attached
hereto as Composite Exhibit "A," for purposes of development plan approval pursuant to Section 4.2



of the Cityof Cape Coral Land Use and DevelopmentRegulations from the date of adoption of this
ordinance. Approval of the PDP shall be subject to the terms and conditions set forth below.

SECTION II. FINDING OF FACT/CONCLUSION OF LAW

A. The "Circle K" development is a commercial Planned Development Project (PDP). This
development consists of 1.36 acres of land located at 819 SE 26th Street. The proposed
development will have an automotive service station limited that has a convenience store with
an area of 4,968 square feet square feet, and a maximum of eight gas pumps. Alternatively,
the project mayalsobe developedwith a convenience store only or with the conveniencestore
and any number of gas pumps numbering eight or fewer. For the purposes of this
developmentorder, a gas pump shallbe considered a single structure that contains two fueling
stations that can be utilized to dispense fuel to two motor vehicles at the same time. The
development willhave a build out often years from the date of the adoption of this ordinance.

B. The name(s) of the legaland equitable owner(s) are Estate ofJames E. Kinsey,Jr.

C. The legal description of the property is as follows:

A parcel of land situated in Lots 12 through Lot 23, Block 821, Cape Coral Subdivision, Unit
21, as recorded in Plat Book 13 at Pages 149 through 173,of the Public Records ofLee County,
Florida, and a portion of former County Road No. 884 (Veterans Parkway) right of way, and
a portion of vacated SE 8th Place right of way, said parcel being more particularly described
as follows:

Beginningat the northeast corner of saidLot 22, Block 821, Cape Coral Subdivision, Unit 21;
Thence S00°00,11"W for 192.01 feet along the westerly right of way of Country Club
Boulevard (100.00 feet wide) to the point of curvature of a curve to the right having a radius
of 25.00 feet, a central angleof 89°58'20"; Thence southerly,southwesterly, and westerly along
the arc of said curve for 39.26 feet to the point of tangency and a point on the northerly right
of way line of SE 26th Street (60.00 feet wide); Thence S89°58'31"W for 250.01 feet along
said northerly right of way line to the centerline of SE 8th Place (50.00 feet wide); Thence
N00°00'11"E for 97.00 feet along said centerline; Thence N89°58'31"E for 25.00 feet to an
intersection with the easterly rightof way lineof SE 8th Place; Thence N00°00'11"E for 52.00
feet along the westerly line of saidLots 14 and 15, and the easterlyright ofway line of SE 8th
Place; Thence N45°00'11"E for 138.66 feet; Thence N89°58'31"E for 151.95 feet to the
westerly right of way line of Country Club Boulevard; Thence S00°00'11"W for 30.00 feet
along said westerly right ofway line to the Point ofBeginning.

Bearings mentioned herein are based on the plat of Cape Coral Subdivision, Unit 21, as
recorded in Plat Book 13, at Pages 149 through 173, of the Public Records of Lee County,
Florida.

D. That the City of Cape Coral Official Zoning District Map of all of the property within the
limits of the City of Cape Coral is hereby amended with respect to real property described in
Subsection C. above by rezoning said property from PROFESSIONAL OFFICE (P-l) to
PEDESTRIAN COMMERCIAL (C-l) District, and the City administrative office shall
amend the City of Cape Coral Official Zoning District Map to reflect this zoning change.

The amendments to the City of Cape Coral Official Zoning District Map as prescribed herein
are consistent with the City of Cape Coral Comprehensive Plan.

E. The "Circle K" PDP subject parcel has 1.36 acres zoned Pedestrian Commercial (C-l),
pursuant to the authority ofChapter 166, Florida Statutes, and the Land Use and Development
Regulations, Cape Coral, Florida, as same may hereafter be amended. The subject property
has approximately 1.36 acres with a Future Land Use designation of Pedestrian Commercial
(1.36).

F. All existing and future structures and uses, population density, building intensity, and building
height shall conform to the respective provisions of the Pedestrian Commercial (C-l) zoning
district of the Land Use and Development Regulations, Cape Coral, Florida, as same may
hereafter be amended. In addition, the development shall obtain all local development permits
from the City of Cape Coral, Florida, and other governmental jurisdictions. Failure of this
agreement to address a particular permit, condition, term, restriction, or zoning regulation



shall not relieve the Developer of the necessity of complying with the law governing said
permittingrequirements, conditions, terms, restrictions, or zoning regulations.

G. The proposed development does not unreasonably interfere with the achievement of the
objectives of the adopted StateLand DevelopmentPlan applicable to the area.

H. The "Circle K" PDP, as noted, is consistent with the adopted City of Cape Coral
Comprehensive Plan, and the City of CapeCoralLand Use and DevelopmentRegulations.

I. The term Developer for purposes of this development order shall mean and refer to Estate of
James E. Kinsey, Jr., its successors in interest, lessees, and/or assigns.

SECTION III. ACTION ON REQUEST AND CONDITIONS OF APPROVAL

NOW, THEREFORE, be it ordained by the City Councilof Cape Coral, Florida, in public meeting
duly advertised, constituted and assembled, that the Planned Development Project application for
development approval submitted by Estate of James E. Kinsey, Jr. , is hereby ordained approved,
subject to the following conditions, restrictions, and limitations deemed necessary for the public
health, safety, and welfare.

A. DRAINAGE/WATER QUALITY

1. At completion of construction, as required by the conditions imposed by SFWMD
and prior to the issuance of a Certificate of Occupancy, the Developer willbe required
to provide certification by the Engineer of Record that all stormwater infrastructure
and facilities have been constructed in accordance with the design approved by
SFWMD and the CityofCapeCoral,and should consist of the wording "Construction
Compliance Certification".

2. Developer shall convey to the City the component parts of the stormwater
infrastructure constructed by the Developer and being transferred to the City by bill
of sale in a form satisfactory to the CityAttorney, together with such other evidence
as maybe requiredby the City that the stormwater infrastructure is freeof allliens and
encumbrances.

B. WETLANDS, VEGETATION, AND WILDLIFE

1. Ongoing control and removal of nuisance exotic plants onsite is required, including
but not limited to, Casuarina sp. (Australian Pine), Melaleuca quinquenervia
(melaleuca), and schinus terebinthifolius (Brazilian Pepper), all Category I invasive
exotic plants listed by the FloridaExotic Pest Plant Council.

2. All landscaping and screening required in the subject development by either this
Development Order or the City Code of Ordinances or the City Land Use and
Development Regulations shall be maintained in good condition throughout the life
of this development.

3. The Developer shall comply with the State of Florida regulations pertaining to the
protection of gopher tortoise burrows located on the site and a protective barrier
composed of stakes, silt fence, and rope or other suitable materials shall be placed
around all gopher tortoise burrows, including any that are discovered during the life
of the project. This requirement shall be waived if the Developer provides the City
with evidence of a funded permit prior to the issuance of any City of Cape Coral
permit. The Developer shallseek a gopher tortoise relocation permit for some or all
of the gopher tortoises that must be removed from the site, if such permit is available
at the time of development. Only as a last resort shall the Developer seek a gopher
tortoise take permit. Entombment of tortoise is strictly prohibited at all times,
regardless of the type of permit procured by the applicant.

4. In the event all or a portion of the subject property is located within an Eagle Nest
Management Zone, the developer shall comply with all City laws, regulations, and
guidelines that are currently in effect or that may be hereafter adopted by the City
concerning the protection and management of bald eagle nests including, but not
limited to Chapter 23 of the City Code of Ordinances. No development shall occur



on any portion of the subject property thatiswithin an Eagle NestManagement Zone
except in accordance with a Bald Eagle Management Plan that hasbeen approved by
the City. Once an Eagle Management Plan has been approved by the City for allor a
portion of the property, the Developer's ability to develop in accordance with such
Plan shall not be affected byany amendment to the City's regulations concerning eagle
nests, so long as no additional or "new" eagle nest need to be accommodated. In the
event, however, that one or more eagle nests are hereafter established or determined
to be active in locations that result in all or a portion of the subject property being
located in a new or expanded Eagle Nest Management Zone, then no development
shall occur in such new zone except in accordance with an Eagle Management Plan
that has been approved by the City for such zone.

C. FIRE PROTECTION

1. Fire impact fees shall be paid as specified by City Ordinance.

2. The Developer shall review site development plans with the Cape Coral Fire
Department to incorporate fireprotection design recommendations into the project.

D. WATER CONSERVATION

1. The Developer shall incorporate the use of water conserving devices as required by
state law (Section 553.14, Florida Statutes).

2. For the purpose of non-potable waterconservation, the development shouldrequire,
through the use of deed restriction, the utilization of Florida Yards and
Neighborhoods (FYN) and other xeriscape principals, where feasible, in the design
and installation of the project's landscaping. FYN materials and assistance are
available through the PlanningDivision and Environmental Resources Division.

3. Irrigation will be accomplished in accordance withCity Ordinance(s) or SouthFlorida
Water Management District mandateas applicable.

E. SOLID WASTE

1. TheDeveloper andtenants of theproject should investigate methods of reducing solid
waste volume at the project.

2. The Developer and tenants of the project shall identify to the City, the presence of
and the proper on-site handling and temporary storage procedures for hazardous
waste that may be generated on-site, in accordance with local, regional, and state
hazardous waste programs.

3. The Developer will require that an EPA/DEP approved holding storage tank be
provided on-site along with the proper monitoring devices if a prospective user has
the potential for producing toxic or industrial waste. These wastes shall be disposed
of off-site by a companylicensed to disposeof such wastes.

4. The Developer shall inform the waste hauler and disposer of the nature of any
hazardous waste on the site, to determine if, and the extent of, any specialprecautions
that may be necessary.

5. No solid waste disposal facilities shall be located on site.

6. The Developer will participate in recycling programs.

7. Solid wastedisposal shall be provided throughLeeCounty,Floridapursuant to Special
Act, Chapter 85-447. Current and planned facilities have sufficient capacity to meet
the demands of this development.

F. WASTEWATER MANAGEMENT

1. Wastewater (sewer) serviceis available to the site.



2. The Developer shall design, construct and install all improvements required by the City
to connect to the City's wastewater system. Said design, construction, and installation
shall be accomplished in accordance with prevailing City design criteria and shall be
subject to Cityinspection and approval prior to acceptance.

3. Wastewater containing hazardous materials shall be segregated and handled in
accordance with Florida Department of Environmental Protection (DEP) criteria.
Wastewater entering the City system shall meet quality limitations as specified by City
Ordinance(s).

4. Sewer impact fees, betterment fees, and/or all other applicable fees shall be paid as
specified by CityOrdinance(s).

5. The Developer shallconnect to Citywastewater facilities as specified by CityOrdinance.

6. The Developer shall grant appropriate easements to City for utility service prior to
issuance of a building permit. Prior to connection of this development to City utility
facilities, the Developer shallconvey to the City the component parts of the Wastewater
system that were constructed by Developer by bill of sale in a form satisfactory to the
CityAttorney, togetherwith such other evidence as may be required by the City that the
utilitysystemproposed to be transferred to the Cityis free ofallliens and encumbrances.

G. WATER SERVICE

1. Water service is available to the site.

2. The Developer shall design, construct and install all improvements required by the City
to connect to the City's water system. Said design, construction, and installation shall be
accomplished in accordance with prevailing City design criteria and shall be subject to
City inspectionand approval prior to acceptance.

3. Water impact fees, betterment fees, and/or all other applicable fees shall be paid as
specified by City Ordinances(s).

4. The Developer shall connect to City water facilities as specified byCity Ordinance.

5. The Developer shall grant appropriate easements to City for utility service prior to
issuance of a building permit. Prior to connection of this development to City utility
facilities, the Developer shall convey to the City the component parts of thewatersystem
that were constructed by Developer by bill of sale in a form satisfactory to the City
Attorney, together with such otherevidence as may be required bytheCity that theutility
system proposed to be transferred to the City is free of allliens and encumbrances.

H. IRRIGATION SERVICE

1. Irrigation service isavailable to thesite. When service becomes available, Developer shall
connect to the City's irrigation system as prescribed by Ordinance.

2. Developershall connect to the City's irrigation system as prescribed by City Ordinance.
The Developer shalldesign, construct, and install all improvements requiredby the City
to connect to the City's irrigation system in accordance withprevailing City design criteria
and shall be subject to City inspection and approval prior to acceptance.

3. Irrigationbetterment fees and/or allother applicable fees shallbe paid as specified by
City Ordinance(s).

4. The Developer shallgrant appropriate easements to the City for utility serviceprior to
issuance of a building permit. Prior to connection of this development to City utility
facilities, the Developer shall convey to the City the component parts of the irrigation
system that were constructed by Developer by Billof Sale in a form satisfactory to the
City Attorney, together with such other evidence as may be required by the City that
the utility system proposed to be transferred to the City is free of all liens and
encumbrances.



J.

K.

AIR QUALITY

1. If any of the individual tract owners/developers create a complex source of pollution
as defined by DEP rules, they shall apply directly to DEP for permitting.

2. Each individual tractdevelopment will be required to comply withallfederal, stateand
local laws and codes governing air quality and emissions.

HISTORICAL/ARCHAEOLOGICAL

During the life of the project, if any historical or archaeological sites are uncovered, work in
the vicinity shall cease until the proper authorities can be contacted and an evaluation of the
site carried out.

TRANSPORTATION

1. The traffic impacts of this development do not degrade roadway and intersection level
of service (LOS) below LOS standards adopted in the City of Cape Coral
Comprehensive Plan.

2. The Developer shallprovide the Cityof Cape Coral allappropriate Road Impact Fees at
the time of application for each buildingpermit

3. Developer shall convey to the City the component parts of the transportation
infrastructure constructed by the Developerand being transferred to the Cityon a form
acceptable to the City Attorney, together with such other evidence as maybe requiredby
the City that the transportation infrastructure is free of allliens and encumbrances.

4. The following improvements in the City right-of-way shall be completed by the
Developer and inspectedby the Cityprior to the issuanceof a certificate ofoccupancy
(CO) for the development.

Required ROW Improvement When Required Responsible Party
Construct the south bound right turn lane on Country Club
Boulevard as shown on Sheet 1 of 2, dated September 29,
2015, and also bearing a revision date of June 15, 2016,
prepared by Florida Engineering and Environmental
Services, Inc., appearing in Composite Exhibit "A".

Prior to CO Developer

Increase the length of the existing north bound left turn on
Country Club Boulevard at SE 26th Street to provide a total
turn lane length of 275 feet as shown on Sheet 1 of 2, dated
September 29,2015, and also bearing a revision date ofJune
15, 2016, prepared by Florida Engineering and
Environmental Services, Inc., appearing in Composite
Exhibit "A".

Prior to CO Developer

GENERAL CONSIDERATIONS

1. Prior to issuance of a permit, the Developer shall enter into an agreement, in a form
acceptable to the City Attorney, regarding obligations resulting from landscaping
located in utility easements.

2. To minimize light trespass on surrounding properties and to reduce glare associated
with on-site lighting, the following conditions are prescribed:

a. Lighting levels along the eastern property lines of Lots 20-23 shall not exceed
0.5 foot-candles. Lighting levels along the eastern property lines of Lots 18
and 19, and the southern property lines of Lots 17 and 18 shall not exceed 1.0
foot-candles. The Developer shall submit a lighting plan for staff review that
demonstrates compliance with this requirement prior to site plan approval for
the project.



c.

Lighting trespass and glare shall be limited to a reasonable level through the
use of shielding and directional lighting methods. All free-standing lights on
the site shall be aimed downward andaway from the property lines.

Light fixtures mountedunder the canopy shall be completely recessed into the
canopy with flat lenses that are translucent and completely flush with the
bottom surface of the canopy.

Lights shall not be mounted on the exterior sides of the gas canopy and the
sides of the canopy shall not be illuminated.

The total area of an Electronic Message Center (EMC) or sign shall not exceed 24
square feet for the development. For the purposes of this development order, an
EMC is any electrically changeable sign whose variable message or graphic
presentation capabilitycan be electronically programmed by computer from a remote
location. Except for the 24 square feet of sign area allowed within this subsection for
an EMC, signage that blinks, fluctuates, moves, or changes message, characters, or
background is prohibited on the site.

Airvacuum equipment,if utilized on the site,shallbe located north of the convenience
store.

5. Any vending machines, automated teller machines (ATMs), or similar equipment or
display itemsshall be placed inside the storeor adjacent to the walkway in front of the
store.

6. The outdoor storage of productsandmaterials is prohibited. This provision, however,
shall not apply to the propanestorage rack shownon Sheet1 of 2 preparedby Florida
Engineering and Environmental Services, Inc., appearing in Composite Exhibit "A",
or ice machines that are used solely to store ice.

7. Materials, finishes, and colors utilized for the convenience store and fuel canopy shall
be consistent with those shown on the elevations for each structure produced by
GreenbergFarrow appearing in Composite Exhibit "A." Modifications to either
structuremay be approvedby the DCD Director or his designee providedthe changes
do not result in a diminution in aesthetic appeal or durability in either structure.

8. Deliveries to the sitemadeby Class 7 and 8 Heavy DutyTrucks shall be limited to the
hours beginningat 6:00 am and endingat 11:00 pm.

9. Landscaped buffers shall be installed along the east and south property lines in
accordance with the minimum standards provided in the table below. Bald cypress
and slash pine are prohibited along both property lines. Palms shall not be substituted
for either canopyor accent trees. Areas of the project occupied by visibility triangles
are exempt from these planting requirements.

Category of planting Spacing Minimum Size at time of

planting

Shrubs One shrub for every three
linear feet of frontage

32 inches in height; 7 gallon
container size

Accent Trees One accent tree for every 20
feet of frontage

10 feet in height; caliper of 2
inches

Canopy Trees One canopy tree for every20
linear feet of frontage

14 feet in height; 3.5 caliper of
3.5 inches

10. The decorativewallalong the northern property line shown on the Development Plan
appearing in Composite Exhibit "A" shall be constructed of one or more of the
following materials: concrete block coated with stucco, textured concrete block, stone,
brick, or formed, decorative, or precast concrete.



M. CONCURRENCY

The "Circle K" PDP is concurrent for roads, sewer, water, drainage, solid waste, and parks
based on the analysis of the proposed development and specific mitigation programs specified
herein.

SECTION IV. LEGAL EFFECT AND LIMITATIONS OF THIS DEVELOPMENT
ORDER, AND ADMINISTRATIVE REQUIREMENTS

A. This Development Order shall constitute an ordinance of the City of Cape Coral, adopted by
thisCouncil in response to the Planned Development ProjectApplication filed for the "Circle
K" PDP.

B. This Development Order shallbe binding on the Developer.

C. The terms and conditions set out in this document constitute a basis upon which the
Developer and City may rely in future actions necessary to implement fully the final
development contemplated by this Development Order.

D. All conditions, restrictions, stipulations, and safeguards contained in this Development Order
may be enforced by either party hereto by action at law or equity, and all costs of such
proceedings, includingreasonable attorney's fees, shallbe paid by the defaulting party.

E. Any references herein to any governmental agency shall be construed to mean to include any
future instrumentalitywhich maybe createdand designatedas successorin interest to or which
otherwise possesses any of the powers and duties of any referenced governmental agency in
existence on the effective date of this Development Order.

F. The approval granted by this Development Order is limited. Such approval shall not be
construed to obviate the duty of the Developer to comply with all applicable local or state
review and permitting procedures, except where otherwise specifically provided. Such
approval shall also not obviate the duty of the Developer to comply withany City Ordinance
or other regulations adopted after the effective date of this Development Order.

G. Subsequent requests for local development permits shall not require further review, unless it
is found by the City Council, after due notice and hearing, that one or more substantial
deviation(s), or other changes to the approved development plans which create a reasonable
likelihood of adverse impacts which were not evaluated in the review by the City have
occurred. Substantial deviations include but are not limited to:

1. Any change which requires a variance to code and above those specifically
incorporated herein.

2. An increase of more than five (5) percent in density, parking requirements, trip
generation rates, water or sewerusage, or buildingsquare footage.

3. An expiration of the period of effectiveness of this Development Order as herein
provided.

4. If development order conditionsand applicantcommitments incorporated within the
Development Order to mitigate impacts are not carried out as indicated to the extent
or in accordance with the Development Order, then this shall be presumed to be a
substantial deviation from the Development Order.

Upon a finding that any of the above is present, the City Council may order a termination of
all development activityuntil such time as a new PDP Application for Development Approval
has been submitted, reviewed and approved, and all local approvals have been obtained.

H. Substantial construction shall commence within two years from the date of project approval
or within one year of the last permit approval from all appropriate regulatory bodies,
whichever is less, unless otherwise approved by the City Council. Substantial construction
shall mean that a valid building permit has been issued for construction of the main building
or buildings. Failure to commence construction within the specified time period shall cause



the PDP approval to be null and void, except that the rezoning approved during the PDP
approval process shall remain in full force and effect.

I. The physical development authorized under this Development Order shall terminate in ten
years from the date of adoption of this Development Order, unless an extension is approved
by this Council. The Council may grant an extension if the project has been developing
substantially in conformance with the original plans and approved conditions, and if no
substantial adverse impacts not known to Cape Coral at the time of their review andapproval,
or arising due to the extension, have been identified. For purposes of determining when the
buildout date has beenexceeded, the time shall be tolled during the pendency of administrative
and judicial proceedings relating to development permits. All conditions imposed on the
subject development shall remain in full force and effect throughout the life of the
development unless rescinded or amended by the City and shall not be affected by any
termination of the authorization for physical development.

J. The Director of the Cape CoralDepartment of Community Development or his/her designee,
shall be the local official responsible for assuring compliance with this Development Order.
Upon reasonable notice by the City and at all reasonable times, the Developer shall allow the
City of Cape Coral, its agents, employees, and/or representatives, access to the project site for
the purpose of assuring compliance with this Development Order.

K. This Development Order shall be recorded with the Office of the Lee County Clerk of Court
by the City of Cape Coral. The Developer shall be responsible for reimbursing the City for
all recording fees within 30 days of being notified by the City that the Development Order has
been recorded.

SECTION V. SEVERABILITY.

In the event that any portion or section of this Ordinance is determined to be invalid, illegal, or
unconstitutional by a court of competent jurisdiction, such decision shall in no manner affect the
remaining portions or sections of this Ordinance which shall remain in full force and effect.

SECTION VI. EFFECTIVE DATE.

This Ordinance shall take effect immediately upon its adoption by the Cape Coral City Council.
Permits issued prior to or after die effective date of this Ordinance are obtained solely at the risk of
the Developer.

ADOPTED BY THE COUNCIL OF THE CITY OF CAPE COR/VL AT ITS REGULAR

SESSION THIS DAY OF , 2017.

MARNI L. SAWICKI, MAYOR

VOTE OF MAYOR AND COUNCILMEMBERS:

SAWICKI LEON
BURCH ERBRICK

CARIOSCIA WILLIAMS
STOUT COSDEN

ATTESTED TO AND FILED IN MY OFFICE THIS DAY OF

2017.

BRIAFTK BARTOS

ASSISTANT CITY ATTORNEY
ord/PDPl6-0001 Circle K

REBECCA VAN DEUTEKOM

CITY CLERK





t^l

LI ]RTICAL DATUM

Composite Exhibit "A" - 2 of 5

•:.

ii
?53s

w o _r

nz5

5 <
III ^-*

z
UJ

11
UJ "•
>
UJ

Q

2 OF 2



Jf

it*ajT7a*Vr n>c

V '̂̂ tf**

"Ik * leTRjatnTnO1.. . - , • .
'*L—* viuua. __ / o
l** cascucnt (piatj /5 S -\

_> ."^ * Mamacc -_l3

•»• (HAT) j* jt' __» - [/ m IWAT1 ..

t7^^^p- - _k _l -, _™^

/6 •*' 59,252 sq. ft.E'
1.36 acres *|

.,» m' (piai) I us' (piai)

.* I y

j' \ .'*,—* MAAiACC ' ,
,.\ « - / *°" wo I I- —<

* •' •'^~~J i»(^Ai) ' N8r3B'3rw X/ f
7^

aS^1 26^/i St.
{DecatuT St. Plat)

i AcnjAi rcu> suwpxv or »* pNum» c
t/JI/JWfc THAT It IS OQRRCCT, WO M atOJRCP AilA/ACSW L

9 VOUt MT RUPCPWSON C

SYMBOL LEGEND
M KATtR WLVC

0 id on rou

& ««im iciui

uuinr pou

£ rcuo UONUOWI «S ACTIO

u f*t HV0MK1

I SANITARY SCWl* fW WARRED

-9 cut KjU/mt

5 T«t AS lAOtlXO

§ net as uann

6 ncc AS LAK11D

3 crc PtMstAL

— st*cn iw as lascus

E HAACCAP VAM 0» »AVt*MT

aS£* 25t/i La7ie

GOUUDJOlt US Td»OC*A»«C SIMM*

y n«s mmev has prcparcd mm tx bckm
yjtij?. cntciM .

i niu umcm prowocl) bt cncaco niu p*su4ancc coupant. order no

NOT SS W JIM1"

I », *» CwMyvnwiL AOTCT* SUBXC? PR0Pt«TY IU1 HOI UI 1

>i» «gr «•• raa» K1J a»4 • . tfrtcri ft*Jrcr propcrty Mr

t a* *t Und HOC

• rMM M> «

hoTpiott]

A*r Ran (wHM »r Ca»*t| Ora>*«a a» »f Oaplar I* I

«M*CU*9Vw lm« l^ot aou* b« factCMd »r an •c*f«l*

attcck suvjcci mopdttt but hot *sm to not
oiHW ^M irf —•< kr *** •** *** tfrntm »f •«#

<«•• tfltCtl SUSjICI MIOmtTY fcjT MO* *>U 10 »U)T

m Im •* ••• tH., »•-*». <*m* v part M»er>tr H* .mH
iwm *^i tfircti iubxct Mowtrr «ui mot *aa ra

Mwn«or«« «l »• Ctr •* Cop* C*»« vW •»•• »• •
AfTtCn SUMC1 fKVOTT OUT HOI ttlf TO PIOT

Suk^ct •*•« W« «iw*t tM iMWMUrlM •* Of Car« Ow«i •01*/^^' Mtmnt

4«*t »• Ct« •! Cm* Cm* ihm «N< •« tH* M«t Mcv* e« U* Co**** flvrit «
< «^«^ «i m> tfrccn susxet moK»nr *jt not ««x to ^ct

•ut hot»w "tYihjbt

200»0000«ft9' PIOTTCO

* e«M*r>«nt« «n« fvvtt^tiOM* coni*#-M * C***t* 0«*i nt»H< •• Ones R*t*rM Moa U2l. *••# %*t M5TTC0

tO Ai *XM. tt* **« M(«r«st «f U« C*i**tt*• PeMicar5wl•••'•" •« ^« W«M *' n»rieo. Or«Ht«r* Km Cflflr D«M
ft«cwak«i 4W1. •*#• fU. •» •» - _- — .-^~-

I &*tr«t(t) «M • *M»|k

MM Dw I C*jn«rt1 t«« jMT V« MfCkM •»»»••« >*w*« MM afTtCTS KACCT MKPCtfV

i t*W Boon 13, PofM l«t twawft ITJ. ine

• Pom-mi
I IXrM-*MtM *t«MI «v «A«

Sact4» 2T0I>'. nvMjSulaU HQTL- RarMM f»m t fi^kgt « fw*
BUT HOT AM TO PiOT

II Or*wc* 2J-0Bf W Olr

BUT NOT ABLE TO PLOT

II (Ml *l ktMVH «n« 4>*»i-»w*«e Willi)** •> MX to IM Wl**#«- «m •« W -WUrrtf «f IwKUm atWln tM«M **«• •««*(«« *>
Or«kW«c« 23-OB. '«**«•« h OmcHI ••wrt. MImmii Hun**' HOtOOOOtmt •LOTTCO* A MUROM rod A KRT«H OT U Mm H*a

l**M<t) «M •» rt«f«)a tMr*n>aw a* M taa»a*t>) •*" •<

m «tl«ei*8 s> drOMonc* 23-06 '

' Moaooootnti tmi

' 0Mu«

/ssws

(San A/a/eo St. ttaO « Mu«n«
•CI* naW&O 10 TmS Suncibt Of THAT< has ho khO«U90I

vm l^M.) AffTXn tUBjCCT PaOXXTV BUT M01 ABU 10 «VOT

rot i*nMii*rs. «o«i.or-«*«v oa imcumm*mc($ of vcomd t

AlTA I**>r * Hf»P*A
i momjmIhT, «X?i>

« S*OS3 tAHO AMCA. M.3U »n 13i ACNCS

6 «t*KAL *tUa. SHOaM ClfVAtOMt «MO«M ABC HOC 3t

t. (A) CUKRCMT rONMC.Pl
e (B) UTBAOri _S«C _F-»0nT. _«»•. _DuU»C »CO«T

? (A) CO*TO» BVAOMS OHCHflONS. »««N
'. (8) fOuAPX rooTACC or cmx-no h/a
7 (C) BUN.0HOHClOHT-M/A,

ft SuBSIANriAi ItAHMS, SKM»*

H/A

14 DCTAHCt TO HtABCST MTCJt$tCT>ON 0*

16 HO CWXMCt Or (Am* MOVa^a. BUUMC OOHlTRuCnOM O* BlKLDMO ADOHIOMl

1% OBsrnvio ivwtict or six usr as a uo mste dump, suu*> ok samtaay iamotru hoi*

19 LOCATION a aCTLAHO AREAS AS OOMCaTD BT Aff1)0P«CATr AunOftTXl NOHC.

2a (A) (.OCATC V«OvCWCNTS HMN ANT CfrSI fASCWNrS OH SmcTUQCS BUatnniC: THE SUTvfitO MIOHRTT THAT Mat 0SO.0H0
H TK HtCONO DOCUaCNTS PKOMOCO TO TK SUKrOB AftO THAT ARC OOSDhO * T* PROCtSS Cf COnOUCTmC T< SUftXv »ON
M (•) UONJNCHtSPLACE) (C« A RCITRCNCC HOMjhCnTOB aTNtSS TO « COKNOI) AT *U HAJORCOMCRS Of ant OTTO* UXUCNn

PleTBaVt'tS mi Pa^n >«9 Ivoufft 'TlXt** PuWc RacarM *•Im Cavnlf. rWrtNk «n« • pwt^nn •«fatw-af
C«wMr *N4 H«. BS4 (Val*am Parfcav-) 'HPI »( way; and • patl-m af «a«ala« SC S» Piac* rlqfil «f My. «*S
»orc«> »••<« i»ar« partitulaffy g>tt/Bl< «• Hj*C«K

, Cap* CaVal SuIBi*<ibh. I

» «•• noht iNWkit a ra*.a al »« *art. • (a^Nal a^aNt •» trSTJO*;

» a« S Bw Ptaea (SOXO taM •**»): TInmc* H00O9ni"CMr •' 00 Hwt a*a*a. •*« CMiarHMc *Mi
'"" " » •*» tht iaatart| urm a* **r Hm at St Bv> PHwa. THanca

- Da* •! aattf L*t>

irtf f<an| at a«v N*a a*
%•*«**- r<gp| al way iha HJ tM Pa*il af B

l P*fM ItB trvaw» l?i al AM P^aae Raear**a* wa CaaAiK flarN*

WS B T3 CM ITT HUT 1U> ItV Q» Put! a«9 M tuRvCr On aKx

tTAMMRS tCUA, atauPKHtNTI |>0RAtlA/ACSH U«0 «IU UMt\
JDulT BTABUftO At« AOOPTD BT ALU AM3 NSP1 AH9 KlACCS
rttirt i-t. n. tj. 1*. »•, n. t» * » or tAtu a »ocor +€ rcu>

riORBA uOMiro i

Htm
' -••:•'"-y

Composite Exhibit "A" - 3 of 5



®o

-^T^H.—

• ii-r

' ;; PMUfn

GreenbergFarrow
-«000 MKAmjr BM . SuU 2SC
Irmo.CA 92612
1049 290 MM I 9*9 290 0O7

£. >-"N FRONT ELEVATION

<ei <k><k>
^ "N 3DE (NORTH) ELEVATION
(3; ^ w-i-«

CRXEK STORES MC

1130W.W»m»rRoal OuMrfl B
Ttop., Arconi 8S284

I (tea 728-4JJ0 6(902iM7-4S50

G 0

circlkO

i

t

O O

©§ ,<jXn)6 <g)0 <$© <$*!)

C? Q3> 03>Q

0

CX»>q>S>'

r.o PAutfv"

>•;:.

€£i^
—

X/-
c»xs> <2xg> @

p .ir,-rt

o

(!) o^>rxj> ©<«> <3$> qx=>TS>rxj> exj> (p<*> (a
I ' TC. ruvr"»

<*^x^i®^> ©s> <£© <s©® $@ sxj>®s><k>
/' N SIDE (SOUTH) ELEVATION
'^4^ St, |: J/14 . i-i'

j_X_ •"•••• a.

KEYNOTES ©

FNSH SCHEDULE ? 1
- *MM>V Vll«Jrt fi»»J

BUILDING EXTERIOR ELEVATIONS - 4968
3CAIE: AS NOTED

Composite Exhibit "A" - 4 of 5

CIRCLE K
819SF26THST

CAPE CORAL, FLOR DA
A-2 mm



Q jffff?; j'/tr vwl

GreenbergFarrow
19090 i.'.l/.tiji lj.-j Su* 250
liwno.O 92612

I: 949 296 0450 I 949 290 0437

gwaEKSTORtSrC

1130 W vnirm tad B.M ng B
Tvrpa. Men 85254
t («C2)7264S&01(602]3C7-46S0

<? . G©
1 1 1 1 1 1

1 1 1 1 1

ZL 1 1 1 1 1 , 1 ,
1 1 1 1 1 , 1

~E III 1 1
1 1 1 1 1 1 1

~n 1 1 1 1 1 1
1 1 1 1 1 1 1

J ^^
;•:, jj mmm^

/f\ can* pl*n fuu canopy trpT\ COllI* PlAN
.J «« K • t r

©cnnw sririw ruri an

FINISH SCHEDULE
£ •Bwurn <r 1>:>C.\C

• ICTiSO

.- frifl. a *yrcayj i ocw. r^H ? • t '.-•...

:• iutiog. t iciisi

i CTIK5 0 >.' .-.•:

1 crura

1 BMMIfmi STO*»0»S

vm'j: cci xk: ch*/xt#»t

. nam* 1 AWUMD

: riuaure Mjill «•!•> i oiujoinmnn

1 m isea • :•!-»>» «•;>•<; :*• ,v-

• H"i Ulfi*r-K7> 1 t« ramiOUACt

Composite Exhibit "A" - 5 of 5

CIRCLE K
8I9SE26THST

CAPE CORAL. FLORIDA
20151311

FUEL CANOPY ELEVATIONS
SCALE: AS NOTED

CA-6 oa/tt/i6



Ordinance 5-17 (PDP 16-0001)
Circle K  

Cape Coral City Council Meeting
Final Public Hearing

January 23, 2017

Planning Division
City of Cape Coral



Proposed Circle K Site

Ordinance 5-17

Owner: Estate of James E. Kinsey 
Jr.

Authorized Rep:  Neale 
Montgomery, Pavese Law Firm

Project:  Commercial PDP

Location: 819 SE 26th Street

Area: 1.36 acres
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Project Details

 The proposal is a convenience store with gas pumps.

 Details include:
 A 4,968 sq. ft. convenience store.
 A fuel canopy allowing up to 16 vehicles to refuel at the 

same time.

 Requests:
 Rezone
 Special exception
 Deviations
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Development 
Plan



Building and Fuel Canopy Elevations
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Rezone
Request:  P-1 to C-1

7

Current Zoning Map Proposed Zoning Map



Analysis (LUDR, Sections 2.7.7 and 8.7.3)

 The request is consistent with the 10 standards established for a 
rezone.

 Frontage along three streets, including two major streets.

 Adequate depth.

 Adequate area for most C-1 uses.

 Nearest residential uses separated by four or six-lane streets.

 C-1 zoning is consistent with Policy 1.15.c of the Future Land 
Use Element. 
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Special Exception 

 A Special Exception is requested for an Automotive 
Service Station, Limited Use. 

 Auto repair and car wash facilities are not proposed.
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Analysis (LUDR, Sections 2.7.7 and 8.8.5a-d)

 With staff conditions, the use is consistent with the five standards 
for special exception uses.

 Conditions include:

 Limits on lighting.

 Limits on LED signs on the site.

 Restrict air vacuum equipment to north of the store.

 Prohibit the outdoor storage of products and materials.

 Restrict the hours of deliveries.

 Require consistency in materials, finishes, and colors for the 
convenience store and the fuel canopy.

 Require larger and greater numbers of trees and shrubs along 
the east and south property lines.   
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LUDR Deviation

 A deviation to Section 3.9 
which limits the placement 
of walls in front yards of 
commercial properties.

 Will allow a wall along the 
north property line to 
extend within 10 feet of the 
east property line.  
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Analysis (LUDR, Section 4.2.4.K)

 Deviation meets the “Unique and innovative design” standard. 

 The wall will serve the following purposes:

 Capture runoff from Veteran’s Memorial Parkway ROW for 
treatment.

 Define the northern boundary of the site.

 Provide an aesthetic enhancement to the development.
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EDS Deviation

 Will allow a driveway 45 
feet from SE 26th Street.  

 The EDS requires 
driveways along a major 
street to be at least 150 
feet from a local street.  

 Staff recommends 
approval.  

13

45 feet 



Project Recommendations

Planning Division
Staff recommends approval of this project.

Hearing Examiner
The Hearing Examiner recommended approval with all staff 
conditions following a public hearing held on November 1.  

Correspondence

Four residents spoke against the project.  Six emails/letters received 
– five against; one in support.

14
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This 1.35-acre parcel has depth of 250 feet or greater for over half its length. Based on Pol icy 
1.15 of the Future Land Use Element of the Comprehensive Plan, preferred candidates for C-
1 Zoning have 250 feet of depth and direct access onto aerial or collector roads. The property 
is at the intersection of a principal arterial (Veteran's Memorial Parkway) and minor arterial 
(Country Club Boulevard) . While the property does not have access to Veteran's, direct 
access from Country Club Boulevard is recommended . The south side of the site has frontage 
along SE 25th Street that w ill accommodate two additional driveways to this property. These 
driveways provide options for customers and delivery vehicles and will improve traffic 
circulation within the site. 

4. The character of the neighborhood, existing uses, zoning of nearby and surrounding properties, 
and compatibility of the proposed zoning; 

Surrounding future land use, zoning, and existing uses of the site and nearby parcels is shown 
in Table 2. 

Table 2. Zoning Classifications, Future Land Use Designations and Existing Uses of the Site and 
Surrounding Parcels. 

Subject 
Parcel 

Current: 

Proposed: 

North: 

South: 

East: 

West: 

Zoning Future Land Use (FLU) Existing Use 

Professional Office (P-1) Commercial/Professional Undeveloped 
Pedestrian Commercial (C-1) Commercial/Professional Gas Station 
Surrounding Zoning Surrounding FLU Surrounding Existing Uses 

Veteran's ROW/Single Family Veteran' s ROW/Single- Veteran's ROW/Single-
Residential (R-1B) Family Family Homes 
SE 25th Street ROW/Worship (W) SE 25th Street ROW/ SE 25th Street ROW/Church 

Public Facilities 

County Club Blvd ROW/Single Country Club Blvd County Club Blvd 
Family Residential (R-1B) ROW/Single-Family ROW/Single-Family Homes 

Single Family Single Family City Parking Lot 

Surrounding properties on th ree sides have a Future Land Use Classification of Single Family. 
About 23 single-family houses are within 500 feet, either east or north of the site. However, 
these homes are separated from the site by one of two major streets, either Country Club 
Boulevard or Veteran 's Memorial Parkway. A City-owned property with a Single Family 
Future Land Use Classification is immediately west of the site . This parcel is used as a parking 
lot for Jason Verdow Memorial Park. Two churches are immediately south of SE 25th Street 
along County Club Boulevard. 

This rezone is anticipated for a gas station use but the staff analysis considers the full range 
of permitted uses in the C-1 District. The LUDRs require a minimum 10-foot wide landscaped 
area along the north, east, and south property lines. In addition, a Buffer "C" consisting of a 
15-foot wide landscaped area with a wall, is required along the west property line of Lots 15 
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and 17 at the rear of this site. All buildings on this site will comply with the City's 
nonresidential design standards. 

Based on nonresidential uses to the south and west, and the ROW width that separates this 
site from existing single-family homes to the north and the east, the range of uses permitted 
as a result of this rezone should be compatible with the surrounding area. Requirements 
including architectural standards for buildings and landscaping near property lines with 
frontage along City streets will promote compatibility between this commercial site and 
adjacent residential properties. 

5. The relative gain to the community as compared to the hardship, if any imposed, from rezoning 
said property; 

Since the site is relatively small and currently may be developed with P-1 uses, staff does not 
envision a major gain to the community should this request be approved. On the other hand, 
to the extent that a C-1 Zoning designation facilitates the development of this parcel sooner 
than would occur with P-1 Zoning, the community would benefit in the short-term by having 
goods and services provided at the neighborhood scale, through job creation, and by 
decreasing the City's reliance on ad valorem taxes. 

6. The community need for the use proposed by the zoning; 

The P-1 and C-1 Districts are consistent with the Commercial/Professional Future Land Use 
classification of the site . As a result, development of this property under either zoning 
designation will assist in a small way in addressing the City's imbalance of commercial 
development. 

7. Length of time the property proposed to be rezoned has been vacant, as zoned, when considered 
in the context of the City of Cape Coral Comprehensive Land Use Plan for the development of the 
proposed property and surrounding property; 

The future land use of this property was changed from Single Family to 
Commercial/Professional by Ordinance 30-07. Subsequently, the property was rezoned from 
R-lB to P-1 by Ordinance 23-08, that also approved the Kinsey Veterans Country Club Corner 
Development. Substantial construction did not occur within two years of project approval, 
and the PDP was later voided by the City. However, the P-1 Zoning approved by this PDP 
remains in effect. 

8. The extent to which the proposed zoning promotes the health, safety, morals, or general welfare 
of this community; 

Both P-1 and C-1 Zoning will promote the health, safety, and general welfare of the 
community by allowing uses appropriate for the location, area, and configuration of this site 
and will be harmonious with existing development in the area. 

9. The extent to which the proposed zoning will impact the level of service standards for public 
facilities as specified in the Comprehensive Plan; 
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Potable water, sewer, and irrigation services are available to the site. Based on information 
provided by the applicant, the project will generate an estimated 254 trips per PM peak hour. 
While limited off-site roadway improvements will be required, the number of trips generated 
by this project will not adversely affect level of service standards for County Club Boulevard. 

10. Whether the proposed zoning is consistent with the City of Cape Coral's Comprehensive Land Use 
Plan. 

Both P-1 and C-1 Districts are consistent with the City's Commercial/Professional Future Land 
Use Designation, as outlined within Policy 1.15 of the Future Land Use Element of the 
Comprehensive Plan. Although not requested within this application, the P-2 (Professional 
Business) District is also consistent with this future and use designation. The P-2 District was 
designed for lands adjacent to C-1 properties where the potential for foot traffic is strong 
among office, retail, food service, and related establishments existing in a more intense, 
urban environment than that which occurs near this site. 

This rezone request is also consistent with Policy 2.2.7 of the Transportation Element that 
states "The City shall discourage new strip style development through efforts to promote the 
concentration of commercial development at the nodes of major intersections. 11 

Recommendation: 

Based on the analysis contained within this report, staff ~ecommends approval of the requested C-1 
Zoning. Factors supporting C-1 Zoning include the location of this site at a major intersection, the area of 
the site, and the presence of nonresidential uses on the west side of County Club Boulevard. The property 
is not, however, an ideal candidate for C-1 Zoning as access to this site is limited to a single major street. 
In addition, residential uses exist east of this site, although these residential properties are separated from 
this parcel by a 100-foot wide ROW. Overall, a strong case exists for rezoning this parcel. This property 
has had P-1 Zoning since 2008, and despite the area and location of this highly visible parcel, has remained 
undeveloped. 

B) Special Exception 

Request: 

The applicant seeks a Special Exception Use to establishment an Automotive Service Station, Limited Use. 

Analysis: 

Staff reviewed this application based on LUDR, Section 2.7.7, the C-1 District, and the five (5) standards 
outlined within Section 8.8.Sa-e which covers Special Exception Uses, and offer the following analysis: 

1. Generally 

The C-1 Zoning requested for the parcel is consistent with the Commercial/Professional 
Future Land Use of this property. Automotive Service Station, Limited Uses are allowed as a 
Special Exception in the C-1 District. The City defines this use as "an establishment primarily 
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engaged in the retail sale of motor fuel and lubricants, but which may also include facilities 
for washing, waxing, detailing, polishing, greasing, tire repair fno recapping or vulcanizing) 
and other minor incidental repairs. " This property has 1.36 acres and the C-1 District, unlike 
the Corridor District, lacks a minimum area requirement for this use. The area and shape of 
this site is suitable for a gas station based on the recent history of permitting similar 
establishments in the City. 

2. Compatibility 

This site is at the intersection of two major streets, Country Club Boulevard and Veteran's 
Memorial Parkway. The width of the Country Club Boulevard ROW directly adjacent to this 
site ranges from 100 to 175 feet. The width of the Veteran's ROW directly north of the site 
is about 300 feet. While single-family homes exist to the north and east, these ROWs provide 
adequate separation between the site and these single-family homes. 

A local street with a 60-foot wide ROW separates the parcel from two churches to the south. 

To the west, a 25-foot wide ROW separates the parcel from a City parking lot for Jason 
Verdow Memorial Park. 

This PDP application includes a rezone from P-1 to C-1. Despite the lack of commercial zoning 
at the intersection of Country Club Boulevard and Veteran's, this parcel is part of a 12-acre 
area that is developed with nonresidential uses, including two churches and a City park. 
According to City Parks and Recreation staff, around 500 baseball games are held at Jason 
Verdow Memorial Park each year. Games held Monday through Friday are played in the 
evening beginning at 6:00 pm and generally conclude around 9:30 pm. Average annual 
attendance at this facility is 97,000. 

There are eight single-family homes within 300 feet of the site. All but one of these homes 
are east of this property, across Country Club Boulevard. Due to the proximity to the gas 
station, residents in these homes would be the most affected by this use. Compatibility
related conflicts these residents may experience will likely be confined to the following: 
lighting, noise, site aesthetics, and traffic. Each of these items is discussed separately below 
along with mitigation strategies or conditions recommended for producing a compatible 
development with the surrounding area. Some of these conditions may reduce impacts 
associated with two or more of the four categories listed below. 

Lighting. Lighting on a commercial site can disrupt nearby residents. Although significant 
levels of background illumination are present in most urban settings, lighting should be 
shielded and directed away from property lines to minimize light trespass from the site. 
Sources of background illumination levels at this site would include street lights at the 
Veteran's/Country Club intersection, traffic passing the site, and to a lesser degree, lighting 
from night baseball at Jason Verdow Memorial Park. Illumination levels at gas stations can 
be minimized based on the placement and design of the fuel canopy. Staff recommends 
several conditions regarding lighting to reduce unnecessary lighting and minimize light 
trespass from the development. 
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Noise. The location at the intersection of two major streets means that background noise 
exists at this site independent of any use permitted on the property. However, vehicles 
entering and leaving the site as well as other activities occurring on the property will increase 
noise levels experienced by the surrounding community. Placing the dumpster near the 
western property line behind the convenience store will minimize noise experienced by the 
residential community to the east. Two conditions recommended by staff will further 
ameliorate noise associated with this project. Staff recommends that air vacuum equipment 
proposed near the northeast corner be relocated to the western side of the site, to increase 
the distance between this equipment and the homes east of Country Club Boulevard. Staff 
also recommends the Red Box Vending Machine be moved in front of the store or within the 
store itself. This change will place this vending machine closer to the travel path of customers 
entering and leaving the store, thereby reducing activity elsewhere on the site. This 
recommendation will have the added benefit of maintaining a more visually appealing site . 

Deliveries to businesses can generate noise. Such noise may be particularly noticeable when 
deliveries and unloading activities occur late in the evening or early in the morning when 
background noise levels are low. According to Circle K personnel, two to three deliveries per 
week are anticipated for gas delivery. An additional one to two deliveries are anticipated by 
food and beverage distributors. Smaller vendors typically make deliveries by car or van. To 
minimize noise at the site, deliveries to the development by semi-tractor trailers and similar 
vehicles will be prohibited during late evening through early morning hours. 

Site aesthetics. The location at a highly visible intersection means that visual attributes will 
be important. To ensure a visually integrated project, staff recommends consistency in 
materials and colors for the convenience store and fuel canopy. Larger trees and shrubs, 
beyond minimum City requirements, are recommended along the eastern and southern 
property lines. These plantings will provide enhanced buffering, particularly at the onset of 
this project, and provide for a more visually appealing site. 

Traffic. PM peak hour trips generated by the project is estimated at 254. While the number 
of trips is substantial, it is lower than the 300 trip threshold that automatically triggers a 
Traffic Impact Study. Furthermore, certain uses, including gas stations, generally capture 
trips from the traffic passing the site . Thus, for a substantial percentage of the estimated 
trips, visits to the this development will be a secondary part of a linked trip such as from work 
to home. Information provided to the City showed that of the total number of PM peak hour 
trips for this project, 34% represented new external trips, with the remaining 66% 
constituting pass-by trips. 

3. Minimum Lot Frontage; Access 

The site has over 200 feet of frontage along Veteran's Memorial Parkway, Country Club 
Boulevard, and SE 26th Street. Access will be limited to Country Club Boulevard and SE 26th 
Street, with access from Country Club restricted to a right-in turn only. Country Club 
Boulevard is a four-lane divided street, with no center median at the Country Club/SE 26th 
Street intersection. Thus, vehicles leaving the site and entering SE 26th Street would have 
the option of making either a left (northbound) or right (southbound) turning movement 
onto Country Club Boulevard. 
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The development plan shows a 4,968 sq . ft . convenience store with 25 parking spaces. This 
meets the City's minimum parking requirement for this use. 

4. Building Location; Setbacks 

Buildings on the site are required to meet a 25-foot front setback from the east property line, 
a 10-foot side setback from the north and south property lines, and a 10-foot rear setback 
from the west property line. 

5. Screening and Buffering 

A 15-foot wide Buffer "C" is required along the west property lines of Lots 16 and 17. This 
buffer will include a six-foot wall, with trees and shrubs on the outside of the wall. 
Landscaping is also required along the north, east, and south property lines adjacent to the 
three streets. A landscaping area containing trees and shrubs with a minimum width of 10 
feet along each property line is required . To provide for more effective buffering between 
the gas station and the residential and church properties, staff recommends larger trees and 
shrubs along the east and south property lines. 

Recommendation: 

The City defines a special exception use as "a use which is essential to, or would promote the public health, 
safety or welfare in one or more districts, but which might impair the integrity and character of the district 
in which it is located, or in adjoining districts, such that restrictions or conditions on location, size, extent 
and character of performance may be imposed in addition to those already imposed in this ordinance." 

The character of the proposed use, the location at a highly visible intersection, and the presence of existing 
single-family homes directly east of Country Club Boulevard, warrant conditions that extend beyond the 
regulations in the LUDRs. The recommended conditions, collectively, will ensure this project is compatible 
with the surrounding area by ameliorating potential lighting and noise impacts associated with t his use, 
as well as promoting a visually attractive development. Staff recommends approval of the Special 
Exception subject to the conditions listed below: 

1. To minimize light trespass on surrounding properties and to reduce glare from on-site lighting, 
the following conditions are prescribed : 

a. Lighting levels along the eastern property lines of Lots 20-23 shall not exceed 0.5 foot
candles. Lighting levels along the eastern property lines of Lots 18 and 19, and the 
southern property lines of Lots 17 and 18 shall not exceed 1.0 foot-candles. The 
Developer shall submit a lighting plan for staff review that demonstrates compliance with 
this requirement prior to site plan approval for the project. 

b. Lighting trespass and glare shall be limited to a reasonable level through the use of 
shielding and directional lighting methods. All free-standing lights on the site shall be 
aimed downward and away from the property lines. 
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c. Light fixtures mounted under the canopy shall be completely recessed into the canopy 
with flat lenses that are translucent and completely flush with the bottom surface of the 
canopy. 

d. Lights shall not be amounted on the exterior sides or face of the fuel canopy and the sides 
of the canopy shall not be illuminated. 

2. The total area of an Electronic Message Center (EMC) or sign shall not exceed 24 sq. ft . for the 
development. For the purposes of this development order, an EMC is any electrically changeable 
sign whose variable message or graphic presentation capability can be electronically programmed 
by computer from a remote location. Except for the 24 sq. ft . of sign area allowed within this 
subsection for an EMC, signage on the site is prohibited that bl inks, fluctuates, moves, or changes 
message, characters, or background. 

3. Air vacuum equipment, if utilized on the site, shall be placed north of the convenience store. 

4. Any vending machines, automated teller machines (ATMs), or similar equipment or display items 
shall be placed inside the store or adjacent to the walkway in front of the store. 

5. The outdoor storage of products and materials is prohibited . This provision, however, shall not 
apply to propane tanks, and ice machines that are used solely to store ice. 

6. Materials, finishes, and colors utilized for the convenience store and fuel canopy shal l be 
consistent w ith those shown on the elevations for each structure produced by GreenbergFarrow 
appearing in Exhibit "A" of the development order. Modifications to either structure may be 
approved by the DCD Director or his designee provided the changes do not result in a diminution 
in aesthetic appeal or durability in either structure. 

7. Deliveries to the site made by Class 7 and 8 Heavy Duty Trucks shall be limited to the hours 
beginning at 6:00 am and ending at 11:00 pm. 

8. Landscaped buffers shall be installed along the east and south property lines in accordance with 
the minimum standards provided in the table below. Bald cypress and slash pine are prohibited 
along both property lines. Palms shall not be substituted for either canopy or accent trees. Areas 
of the project occupied by visibility triangles are exempt from these planting requirements. 

Category of planting Spacing Minimum Size at time of planting 

Shrubs One shrub for every three linear 32 inches in height; 7 gallon 
feet of frontage container size 

Accent Trees One accent tree for every 20 feet of 10 feet in height; caliper of 2 
frontage inches 

Canopy Trees One canopy tree for every 20 linear 14 feet in height; 3.5 caliper of 3.5 
feet of frontage inches 



C) LUDR Deviation 
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The Developer seeks a deviation to LUDR, Section 3.9.2.B.1.d, which limits placement of fences and walls 
in front yards of commercial, professional, and mixed-use zoning districts. More specifically, this section 
states that "No part of a fence shall be located forward of the forward-most part of the side of the principal 
structure to which the fence is closest. In no instance shall a fence enclose any portion of the front fafade 
of the principal structure. 11 The City defines the principal building or structure in Article XI of the LUDRs 
as "The building or structure in which is conducted the principal use of the lot on which it is situated. 11 

The applicant seeks to have an automotive service station, limited use on the site . The definition of the 
use emphasizes the retail sale of motor fuel and lubricants. Staff considers the fuel canopy to constitute 
the principal structure of the proposed development. The requested deviation would allow the wall to 
extend about 39 feet in front of the fuel canopy to within 10 feet of the eastern property line. 

Analysis 
Staff analyzed this request based on LUDR, Section 4.2.4.K. "Deviations." Deviations to the LUDRs provide 
flexibility in developing land through the PDP process. Such requests allow for standards different from 
those appearing in the LUDRs that relate to the zoning district of the site in question and that may include 
area, dimensional, as well as other provisions. The City Council may approve one or more deviations 
within a PDP, provided the project demonstrates a unique and innovative design that would be enhanced 
by the approval of the deviation(s), and the public health, safety, and welfare would be served by the 
approval of the deviation(s). 

LUDR, Section 4.2.4.K provides examples of unique and innovative design elements that may include but 
are not limited to the following: 

1. Providing usable common space within the development to offset and compensate for decreases 
in typical lot sizes or yard requirements; 

2. Applying different requirements than those found within the applicable zoning district in question 
to promote compatibility with surrounding uses; 

3. Providing places for public assembly that are linked together and centrally located to ensure 
accessibility; 

4. Locating buildings and dwelling units to provide optimum access to open space areas; and, 
5. Providing for the integration and preservation of natural resources within development. 

An earthen berm exists along the northern portion of the site Lee County utilizes for managing stormwater 
generated from the Veteran's Memorial Parkway ROW. The Developer seeks to remove this berm that is 
mainly on his property and install a wall. According to the Letter of Intent, the wall will serve as a retaining 
wall to allow stormwater to continue to be collected and treated within the County ROW. The applicant 
also states the wall will be an aesthetic enhancement to the site compared to the berm and existing 
vegetation that currently exists. 

Staff agrees that the proposed wall will serve two important functions. One is to serve as a retaining wall 
to assist in capturing runoff generated by the Veteran's Memorial Parkway ROW to assist in treatment of 
runoff. Based on a comparison of elevations, staff estimates that the height of this wall when viewed 
front the front of this site will be around four feet. However, when viewed from Veteran's Memorial 
Parkway the wall will likely appear higher due to the elevation difference bet~een the lowest point ofthe 
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detention area and the site. This wall will provide an aesthetic enhancement to this site as the wall and 
exterior sides of the convenience store will demonstrate consistency in color) materials, or finish textures. 

While this project element does not explicitly address one of the five examples listed under LUDR, Section 
4.2.4.K, staff considers this feature to constitute a unique and innovative design element in that the wall 
will assist Lee County with managing stormwater and provide an aesthetic benefit by defining the 
northern boundary of the site providing consistency in appearance with the sides of the convenience 
store. The deviation will promote the health, safety, and welfare of the community by serving these dual 
functions. 

Recommendation 
Staff recommends approval of the deviation with the following conditions: 

1. The decorative wall along the northern property line shown on the Development Plan appearing 
in Exhibit "A" shall be constructed of one or more of the following materials: concrete block 
coated with stucco, textured concrete block, stone, brick, or formed, decorative, or precast 
concrete. 

2. The decorative wall and the exterior sides of the convenience store shall provide consistency in a 
minimum of one of the following three design elements: color, materials, or finish textures. 

3. Required landscaping adjacent to Veteran's Memorial Parkway shall be installed on the north side 
of the decorative wall. 

D) Deviation requested to the EDS 

Request 
The Developer seeks a deviation to the Engineering and Design Standards (EDS) to allow a driveway along 
a Minor Arterial Street (Country Club Boulevard) to be about 45 feet from the southern property line of 
the parcel. The minimum separation required by the EDS between a driveway and a property line is 150 

feet . 

Analysis 
The analysis and recommendation regarding this request is addressed by the Development Services 
Manager in a memo. 

GENERAL STANDARDS AND REQUIREMENTS FOR POPS 

This project was also evaluated for compliance with general standards and requirements found in LUDR, 
Section 4.2 that is provided below. 

A. Environmental control standards: An Environmental Assessment and Protected Species Survey 
Report, dated February, 2016, was submitted by BearPaws Environmental Consulting, Inc. This 
report did not identify state or federally protected species on this site, nor were sensitive lands 
found. The project is compliant with the four standards in LUDR, Section 5.4. 
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B. Maintenance of improvements: General landscape areas are shown on the development plan. 
Compliance with the City's landscaping regulations will be reviewed when a site plan for the 
project is submitted following PDP approval. 

C. Consistency with Comprehensive Plan: This project is consistent with several policies and goals 
contained within the Comprehensive Plan that are discussed in greater detail elsewhere in this 
report . 

D. Financial Responsibility: This standard is not applicable as the owner will not be required to 
provide a statement of financial responsibility for this project. 

E. Dimensional requirements: The project is compliant with dimensional requirements for the C-1 
District. Deviations to LUDR, Section 3.9 is requested for relief from a wall setback requirement 
and EDS, Sheet D-5 for relief from a driveway spacing requirement from a property line. 

F. Maximum density: Th is project does not involve a residential use. As a result, this standard is not 
applicable. 

G. Minimum parcel size: The C-1 District lacks a minimum lot area requirement. In addition, the 
project is not in the City Urban Services Reserve Area . 

H. Time limitation: Substantial construction is required to commence within two years from the date 
of project approval or within one year fa the last permit approval for all appropriate regulatory 
bodies, whichever is less. 

I. Ownership requirements: Estate of James E. Kinsey, Jr., is the sole owner of the property involved 
in this PDP application. 

J. Special exceptions: As discussed previously in this report, the Special Exception, with conditions 
recommended by staff, meets the five standards for evaluating this category of use. 

K. Deviations: One deviation to the LUDRs is sought to provide setback relief for a wall along the 
north property line; a deviation from a driveway spacing requirement from the EDS is also sought. 

L. Underground Utilities: This project will involve new construction . As a result, utilities will be 
placed underground. 

CURRENCY REVIEW 

The project will meet concurrency requirements for solid waste, drainage, potable water, sewer, and 
transportation. Details are provided in Table 3. 
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Table 3. Information on Design Capacity, Usage, and Concurrency Status for Various Services. 

SERVICE FACILITY DESIGN USAGE STATUS 
CAPACITY 

Solid Waste2 1,836 Tons 1,384 Tons Capacity exists 
Drainage3 NA NA NA 
Potable Water 30.1 MGD4 9.4 MGD Capacity exists 
Sewer 28.4 MGD 12.8 MGD Capacity exists 
Roads 

Country Club Blvd Level of Service D 9,900 AADT5 Capacity exists 
SE 25th Street Level of Service D No data Capacity exists 

CONSISTENCY WITH THE COMPREHENSIVE PLAN 

A list of Comprehensive Plan objectives and policies applicable to this request appears in 
Exhibit "A." This project was specifically reviewed for consistency with the following policies: 

Conservation and Coastal Management Element 

Policy 1.2.17. Protected species survey. An Environmental Assessment and Protected Species Survey 
Report was submitted for staff review as part of the PDP application . 

Policy 1.7.9. Burrowing owl affidavit. An affidavit was filed by the Developer as part of the PDP 
application . The affidavit stated that no burrowing owls or gopher tortoises were present on the site . 

Future Land Use Element 
Policy 1.15. Densities and intensities associated with future land use classifications. The proposed C-1 
Zoning is consistent with the Commercial/Professional Future Land Use of the parcel. This parcel is at the 
intersection of two major streets and has adequate depth for supporting a larger-scale development. 

Policy 1.17. Buffering for protecting existing residential land uses. Larger trees and shrubs above 
minimum City requirements will be required along the eastern property line between the development 
and existing single-family homes east of Country Club Boulevard . 

Objective 2. Location of new commercial development. The site is at the intersection of two major 
streets; Veteran' s Memorial Parkway and Country Club Boulevard. 

Policy 8.3. Minimize impacts on residential uses. In addition to buffering, air vacuum equipment near 
the northeast corner of the property will be relocated to the western side of the site, away from single
family residences. Delivery hours to the proposed establishment will be restricted . 

2 Solid waste services are provided by Lee County Government. 
3 Projects are reviewed for compliance with South Florida Water Management District standards during site plan 
review. 
4 MGD stands for mi ll ions of gallons per day. 
5 AADT stands for average annual daily trips. 



Intergovernmental Coordination Element 
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Policy 2.4. Communicate with Lee County on the effects of new development upon roadways serving 
both local governments. Lee County Department of Transportation staff reviewed the development and 
provided comments through the City of Cape Coral to the applicant. 

Transportation Element 

Policy 1.1.1. Level of service standards (LOS) for City streets. Veteran's Memorial Parkway has a LOS of 
E. Country Club Boulevard and SE 26th Street both have a LOS of D. 

SUMMARY OF THE POSITIVE AND NEGATIVE ASPECTS OF THE PROJECT 

POSITIVE ASPECTS OF THE PROJECT 

• The commercial site is at the intersection of two major streets and is highly visible. 

• The property has sufficient area and depth for supporting a commercial development. 

• Nonresidential uses are established immediately south and west of the site. 
• Nearest single-family homes are separated from the site by six and four-lane streets. 

---------< 

NEGATIVE ASPECTS OF THE PROJECT 

• Lighting and noise have the potential to affect residents to the east of the site. 
• Additional traffic on Country Club Boulevard resulting from this development will occur. 

MITIGATING MEASURES 

• Lighting levels along the east property line will be limited, shielding and directional lighting on 
the site will be required, and LED sign area will be limited. 

• Air vacuum equipment will be relocated to the western pa~ of the site . 
• Fuel and other major deliveries to the site will be restricted to specific hours 

------~ 

PROJECT RECOMMENDATION 

Staff finds that this PDP amendment with conditions is consistent with the City LUDRs and Comprehensive 
Plan. Staff supports all requests made by the applicant and recommends approval of this PDP amendment 
subject to the conditions contained within the development order of this project. 

Staff Contact Information 
Mike Struve, AICP, LEED Green Associate, Planning Team Coordinator 
PH : 239-242-3255 
Email : mstruve@capecoral.net 



CIRCLE K PDP 

EXHIBIT "A" 

Conservation and Coastal Management Element 

Policy 1.2.17. 

"The City shall require, as a condition of approval for Planned Development Projects and Site Plan 
Reviews, a protected species survey, which reflects the current conditions (at the time of the review) on 
the development site. If listed species are known to inhabit or use the site, the applicant shall prepare a 
protected species management plan. 11 

Policy 1.7.9. 

"The City will continue its policy of requiring all applicants for City building permits to complete an 
affidavit stating they have inspected the proposed building site for the presence of burrowing owl nests. 
The applicant shall be required to state whether state and federal permits to remove the owl burrows 
are needed or whether the development can be completed without removing the owl burrows, in which 
case the contractor shall accept full responsibility for protecting the owl burrows from actions of 
employees or sub-contractors. 11 

Future Land Use Element 

Policy 1.15.c. 
'~ .. The Pedestrian Commercial (C-1} District is designed to facilitate a broad variety of large or small 
commercial uses. Uses allowed in the C-1 District range from a variety of small or neighborhood-based 
commercial uses to large retail or service uses, which may serve a relatively large trade area and, which 
may be developed as major shopping facilities. As many commercial uses have the potential to 
generated relatively high levels of vehicular trips from customers and sometimes delivery vehicles, 
preferred locations for the C-1 District have direct access onto arterial or collector roads and adequate 
depth (a minimum of 250 feet) for larger-scale development ... 11 

Policy 1.17 

"Land development regulations, whether adopted or revised subsequent to the adoption of this plan, 
will address buffering and open space requirements, and will protect existing residential land uses from 
incompatible land uses. 11 

Objective 2 
"Location of New Commercial Development: New commercial development shall be so located to 
provide minimal vehicle trip lengths, at or near transportation nodes, and compatible with neighboring 
residential uses. 11 

Policy 8.3 
"Commercial developments shall be designed to minimize negative impacts on surrounding residential 
uses and the land development regulations shall provide for adequate buffering between commercial 
and residential uses. The design should ensure adequate screening of unsightly views of commerical 
development (such as loading docks, rooftop equipment, service entrances, trash containers, parking 
areas and exterior storage) through the extensive uses of landscaping, berms, fencing, concealment, 
architectural features, open space, setbacks, and/or building orientation. Ensure that the placement of 
any noise generating activities such as ingress/egress, parking, deliveries, air conditioning equipment 



and dumpster collections are designed to minimize any adverse noise effects. Traffic and parking should 
not adversely affect neighborhood quality. Noise, safety and overall maintenance of commercial 
properties should be carefully monitored.,, 

Intergovernmental Coordination Element 

Policy 2.4 
"The City of Cape Coral will communicate with Lee County to discuss the effects of new development 
upon major roadways, such as County roads, that serve both communities. ,, 

Transportation Element 

Policy 1.1.1 
"The City shall review professionally accepted studies and current traffic counts to determine levels of 
service standards within Cape Coral. The City hereby adopts the following peak hour, peak season Level 
of Service Standards for the following facilities: 

a) Del Prado Boulevard (Cape Coral Parkway to SR 78) - LOSE 
Del Prado Boulevard (SR 78 to US 41) - LOS D 

b) State Road 78 (Pine Island Road) West of Del Prado Boulevard - LOS C 
State Road 78 (Pine Island Road) East of Del Prado Boulevard - LOS D 

c) Pondella Road - LOSE 
d) Hancock Bridge Parkway (City Limits to Del Prado Boulevard) - LOSE 
e) Cape Coral Parkway (Cape Coral Bridge to Pelican Boulevard) - LOSE 
f) Burnt Store Road/Veterans Parkway Corridor- LOSE 
g) All other local, collector, and arterial roadways - LOS D 
h) All other limited access facilities - LOS D 
i) All other roads within City jurisdictions - LOS D" 



TO: 

FROM: 

DATE: 

MEMORANDUM 

CITY OF CAPE CORAL 
DEPARTMENT OF COMMUNITY DEVELOPMENT 

Mike Struve, AICP, Planning Team Coordinator 

David Hyyli, P.E., Development Services Manager ~~~~,..._, 
October 17, 2015 

PROJECT: PDP15-0001 , Circle K 

SUBJECT: Development Service's coordinated project review summary 

Development Services has reviewed the subject project with respect to the Engineering 
Design Standards, EDS and the Land Use and Development Regulations, LUDR, as 
appropriate for the approval of the PDP Concept Plan for the requested development. 
Of particular concern were the potential traffic impacts on the adjacent roadways and 
the proposed driveway location on Country Club Blvd. 

Specific concerns related to the potential impact to the intersections of Veterans Pkwy./ 
Country Club Blvd. and SE 25th St/Country Club Blvd. As part of my intergovernmental 
coordination of projects which may impact other jurisdictions I contacted Lee County 
DOT to make them aware of the proposed project. The project does not generate 
sufficient traffic to warrant a full traffic impact analysis as required by the EDS Section 
K. City staff in conjunction with Lee County DOT requested that the applicant conduct a 
traffic study limited to the analysis of the impacts on the intersections mentioned above. 
Based on agreed methodology Raysor Transportation Consultants prepared the 
requested intersection analysis as documented in their technical memorandum of 
February 25th , 2015. 

It was determined and acknowledged by City Staff and LOOT that the project with the 
proposed driveway connection and south bound right turn lane on Country Club Blvd . 
would have no appreciable impact on the roadway intersections mentioned above. 

To accommodate the project traffic the developer would be required to lengthen the 
north bound left turn lane from Country Club Blvd. onto SE 25th St. by approximately 55 
feet and construct the south bound right turn lane into the project both as depicted on 
the PDP plan. 
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While the proposed plan accommodates the anticipated traffic, the location of the 
proposed driveway on Country Club Blvd. does not meet the driveway separation 
requirements as provide in Section D of the EDS. The applicant requested a deviation 
from the required 150 foot separation between the driveway on Country Club Blvd. and 
SE 25th St. to allow the separation to be 45 feet. Deviations from EDS may be 
approved if they are based on acceptable engineering practice and meet or exceed the 
Standards. Traffic safety is the primary concern with driveway separation. The 
requested driveway was restricted to a right in only with a new right turn lane on 
Country Club Blvd . The right turn lane was extended to also serve SE 25th St. as well 
as Circle K. The addition of this right in only driveway in close proximity to the SE 25th 
St. removes most south bound right turns onto SE 25th St. reducing congestion and 
conflicts allowing for better north bound left turn access to SE 25th St. This condition 
allows more efficient and safer flow of traffic into the SE 25th St. and Circle K. Based 
on adequate engineering justification I recommended approval of the deviation to the 
Director of Public Works who in turn recommended approval pending approval by the 
Hearing Examiner. 

In addition the proposed plan also depicts the road widening along SE 25th St. as 
required by LUDR section 3.17. 
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NOTICE OF PUBLIC HEARING 

CASE .. l!Bi PDP16-0001 

REQUEST; The owner, Estate of James E. Kinsey, Jr., is seeking Planned Development 
Project (PDP) approval for a project entitled ~circle K" for property located at 819 SE 26th 
Street. Within this POP, the owner is requesting the following: a rezoning of the subject 
property from the Professional Office (P-1) to the Pedestrian Commercial (C-1) Zone; a 
special exception for an Automotive Service Station, Limited Use in a C-1 Zone, a deviation 
from the .lMtd Use and Development Regulations, Section 3.9, for the location of a wall. 
and a~ from the Engineering and Design Standards, Sheet 0-5, for the 'location of a 
driveway. 

LOCATION; 819 SE 26th Street. Located at the southwest corner of the intersection of 
Veteran's Memorial Parkway and Country Club Boulevard. 
CAPE CORAL STAFF CONTACT; Mike Struve, AICP, LEED Green Associate, Planning 
Team Coordinator, 239-242-3255, mstruveOcapeooral.net 
PROPERTY OWNER(S): Estate of James E. Kinsey, Jr. 

AlJTHOBIZEQ REPRESENTATIVE: Neal Montgomery, Esq., Pavese Law Firm 

UpcoMING PUBLIC HEARING; Notice is hereby given that the Hearing Examl~ will hold 
a public hearing at 9:00 AM on Tuesday, November 1, 2016 on the above mentioned case. 
The public hearing will be held in the Nicholas Annex, Green Room A200, 815 Nicholas 
Parkway, Cape Coral, FL 

After Hearing Examiner has made a written recommendation, the case will be scheduled for 
a public hearing before the City Council who will review the recommendation and make a 
final decision. You will receive another public hearing notice when this case is scheduled for 
a City Council hearing. 

All intere8ted parties are invited to appear and be heard. All materials presented before 
the Hearing EXamlner win become a permanent part of the record. The public hearing may 
be continued to a time and date certain by announcement at this public hearing Without 
any further published notice. Copies of the staff report will be available 5 days prior to the 
~·The file can be reviewed at the Cape Coral Community Development Department, 
Planning Division, 1015 Culttnl Park BIVd., Cape Coral, FL. 

PETAi• ED llfOAMATION; The case report and colored maps for this application ate 
available at the City of Cape Coral website, www.capecoral.net/publichearing (Click 
on 'Pubic Hearing Information', use the case number referenced above to access the 
Information); or, at the Planning Division coooter at City Hall, between the hours of 7:30 AM 
and4:30PM 

HOW IO CONTACT; Any person may appear at the public hearing and be heatd; subject 
to proper rules of conduct. You are allowed sufficient time to write or appear at the public 
hearing to voice you objections or approval. Written comments filed with the Dinjctor 
will be entered into the record. Please reference the case number above within your 
correspondence and mall to: Department of Community Development, Planning bivision, 
P.O. Box 150027, Cape Coral, FL 33915-0027. The hearings may be continued from time to 
time as necessary . 

APA PROVISIONS; In accordance with the Americans With Disabilities Act, persons 
niaJedlng a apeclal aqrmmoclatlon to participate in this proceeding should contact the 
Hlinan Resources Olpartment whose office Is located at Cape Coral City Hall. 1015 
Cultlnl Park Boulevard, Cape Coral, Florida; telephone 1-239-57 4-0530 for as&istance; if 
hearing impaired, telephone the Florida Relay SeMce Numbers, 1-800-955-8n1 (TDD) or 
1-800-955-ano (v) for assistance. 

by order of 
Rebecca van Deutekom, MMC 
CltyClerk 
REF• PDP16-0001 
PJ 181 §H AD: Saturday, October 22 

) 



I 
Department of Community Developm~nt 

Planning Division 

AFFIDAVIT 

IN RE: APPLICATION OF: Circle K 

STATE OF FLORIDA ) 
) § 

COUNTY OF LEE ) 

I, Vincent A. Cautero, AICP having first been duly sworn according to law, state on my oath the 
following: 

That I am the Director of the Department of Community Deyelopment and responsible in 
performing duties as required for the City of Cape Coral. 

That pursuant to City of Cape Coral code. Section 8.3.2A and Section 8.11.3.A all required 
written notice and publication has been provided. Also posting of a sign has been done when 
applicable per Section 8.3.2A. 

DATED this "'-2_ Lf..___ __ day of __O ........... tm~te=-'-r __ . 2016 . 

~-~ 
Vincent A. Cautero, AICP 

STATE OF FLORIDA 

COUNTY OF LEE ~ 
The foregoing instrument was acknowledged before me this.21 , day of fJ!±i , 2016 , 
by Vincent A. Cautero, AICP, who is personally known to me a d who did not take an oath. 

f!?"~ MICHELLEAMILLER rxp.~D te~C mmi~silon#F-RJ&~ 
\~A)•) MY COMMISSION #FF060852 ~ '/' 

·~€//' EXPIRES November 30, 2017 
(407) 398-0153 FloridaNotarvServlce.com Signature of Notary Public 

P~n-IJa~'!t:.ry Jug(d' I I Er' 
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CITY OF CAPE c·ORAL, FLORIDA 
OFFICE OF THE HEARING EXAMINER 

PDP HEX Recommendation 2-2016 
Rendered November 21, 2016 

CIRCLE KPDP 
DCD Case# PDP 16-0001 

SECTION I. RECOMMENDATION OF APPROVAL OF 
CIRCLE K PLANNED DEVELOPMENT PROJECT· 

Pursuant to City of Cape Coral Land Use and Development Regulations ("LUDRs") 
Article IV, §4.2, Planned Development Project Procedure, the Applicant has 
requested the Hearing Examiner's recommendation of approval to the City Council 
regarding the Circle K Pla_nned. Development Project, including: (a) a request for 
approval for rezoning the subject property from the Professional Office (P-1) Zoning 
District to the Pedestrian· Commercial (C-1) Zoning District; (b) a request for the 
granting of a special exception to allow an automotive service station, limited use in 
a C-1 Zoning District; (c) a request for granting of a deviation from LUDR § 3.9 for 
relief from a setback requirement; (d) a request for granting of a deviation from sheet 
D-5 of the City Engineering and Design Standards that requires a 150 foot minimum 
separation distance· between a driveway and the property line located along a minor 
arterial street, to allow the project to develop with a separation distance of 45 feet; 
and (e) development plan· approval pursuant to Section 4.2 of the LUDRs 
(collectively referred to herein as "the Project"). 

The Hearing Examiner hereby recommends approval of the Project, subject to 
the terms and conditions set forth below. This recommendation of approval is 
inclusive of the Applicant's plan set, titled "Circle K", Sheets 1-2, dated September 
29, 2015, and also bearing a revision date of July 11, 2016, prepared by Florida 
Engineering and Environmental Services, Inc.; "Boundary and Topographic Survey", 
dated September 21, 2015, prepared by AFN Consulting, Inc.; and "Building Exterior 
Elevations", Sheet A-2, dated December 10, 2015, and "Fuel Canopy Elevations", 
Sheet CA-6, dated March 8, 2016, both elevation sheets prepared by Greenberg 
Farrow. All five sheets appear in composite Exhibit "A," which is ?ttached hereto 
and hereby incorporated by reference. · 

SECTION II. REVIEW-OF LUDR REQUIREMENTS 

1. Authority. The Hearing Examiner has .the authority (i) to recommend _Jo the City 
Council approval or denial of an application for those planned development 
projects which are set forth in LUDR §4.2.5.F2, as amended by Cape Coral 
Ordinance 24-16, and (ii) if the recommendation is for approval, to recommend 
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the establishment of appropriate conditions and safeguards (LUDR §4.2.5.F2, 
as amended by Ordinance 24-16). 

2. Specific Authority Regarding Rezoning Recommendations. F.S. § 163.3194 
and Cape Coral Ordinance 24-16 require the Hearing Examiner to review and 
make a recommendation to City Council about consistency of a rezoning 
application to the City's adopted Comprehensive Plan and whether the 
requested rezoning should be granted. 

3. Standard of Review of Evidence; Hearsay Evidence. The Hearing 
Examiner's decision is based on whether the Application meets all applicable 
requirements of the Comprehensive Plan, the City Code of Ordinances, and 
the LUDRs, upon review of the entirety of the record. In rendering this 
Recommendation, the Hearing Examiner gave full and complete consideration to 
the request of the Applicant, the recommendations of staff, the documentary 
evidence presented at the hearing, the documentary evidence submitted by 
Applicant post-hearing in accordance with the HEX Interim Order of November 1, 
2016, for Filing Post-Hearing Written Submittal, and the testimony of all 
interested persons. 

Hearsay evidence may be used to supplement or explain other evidence, but it 
shall not be sufficient by itself to support a finding unless it would be admissible 
over objection in court. 

In rendering her decision, the Hearing Examiner must consider all competent 
substantial evidence in the record as defined in City Ordinance 23-16. 

4. Notice of Hearing. Participants. Submission of Documentarv Evidence. and 
Hearing Examiner's Interim Order for Filing Post-Hearing Written Submittal. 
Based on testimony of City Staff Michael Struve at the beginn!ng of the Hearing 
on November 1, 2016, the Hearing Examiner finds that proper notice of this 
hearing was provided, in accordance with the requirements of LUDR Article VIII, 
§8.3, Public Hearings. 

The Hearing participants were City Staff Michael Struve, AICP, City Staff David 
Hyyti, P.E., City Clerk Representative Elisabeth Delgado; Applicant's 
Representatives Neale Montgomery, Esquire, Ryan Plate (Real Estate Manager 
Circle K Stores), Mark Sullivan P.E., Civil Engineer, FL Engineering, and 
Brandon Kinsey (Representative of the Estate of James E. Kinsey). 

The following members of the public testified: Debra Parenteau, John Karpinski, 
Nancy Maddy, and Caron Cosden. Staff also received several emails from 
members of the public, all of which were provided by staff to the Clerk for 
inclusion in the Hearing Examiner's record in this matter, and are documented 
below. 
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Except for the Applicant's Response to the Interim Order for Filing Post-Hearing 
Written Submittal, discussed infra, all documentary evidence considered by the 
Hearing Examiner was submitted prior to the Hearing, in accordance with City 
requirements. 

Several emails from Cape residents were received by staff within 48 hours prior 
to the November 1, 2016 HEX Hearing and forwarded immediately upon receipt 
to the Hearing Examiner. The Hearing Examiner considered these emails in her 
deliberations. regarding this Recommendation, as an exception to the hearsay 
rule as allowed by City Ordinance. These emails are of record with the Clerk. 

Since it was unclear at the Hearing whether Applicant had had an opportunity to 
review these public comments prior to the Hearing, the Hearing Examiner 
entered an Interim Order for Filing Post-Hearing Written Submittal on November 
1, 2016, to allow Applicant to submit its post-hearing response, if any, to the 
following emailed and submitted comments from the public: 

• Bill Kurth email, dated Sunday, October 30, 2016; 
• George Swartz email, dated Monday, October 31, 2016; 
• Jim Dougherty email, dated Monday, October 31, 2016; 
• Jeff Maddy email, dated Monday, October 31, 2016; and 
• Nancy Maddy, Memorandum dated Tuesday, November 1, 2016 and 

delivered immediately prior to the Hearing on that date. 

In the Interim Order, the Hearing Examiner required Applicant's response, if any, 
to be filed with the Clerk with copies to the Hearing Examiner and DCD Planning 
Manager no later than 5:00 pm on Tuesday, November 8, 2016 (seven days 
later). Applicant did provide such a response in timely fashion via email to the 
City Clerk and the Hearing Examiner, with a copy to the DCD Planning Director. 
The Hearing Examiner has taken Applicant's Response into consideration in 
making the recommendations set forth below. 

SECTION Ill. RECOMMENDED GENERAL FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

1. Legal Description of PDP Property. The legal description of the property is as 
follows: a parcel of land situated in Lots 12 through Lot 23, Block 821, Cape 
Coral Subdivision, Unit 21, as recorded in Plat Book 13 at Pages 149 through 
173, of the Public Records of Lee County, Florida, and a portion of former County 
Road No. 884 (Veterans Memorial Parkway) right of way, and a portion of 
vacated SE 8th Place right of way, said parcel being more particularly described 
as follows: 
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Beginning at the northeast corner of said Lot 22, Block 821, Cape Coral 
Subdivision, Unit 21; Thence S00°00'11 "W for 192.01 feet along the westerly 
right of way of Country Club Boulevard (100.00 feet wide) to the point of 
curvature of a curve to the right having a radius of 25.00 feet, a central angle of 
89°58'20"; Thence southerly, southwesterly, and westerly along the arc of said 
curve for 39.26 feet to the point of tangency and a point on the northerly right of 
way line of SE 26th Street (60.00 feet wide); Thence S89°58'31"W for 250.01 
feet along said northerly right of way line to the centerline of SE 8th Place (50.00 
feet wide); Thence N00°00'11 "E for 97 .00 feet· along said centerline; Thence 
N89°58'31 "E for 25.00 feet to an intersection with the easterly right of way line of 
SE 8th Place; Thence N00°00'11 "E for 52.00 feet along the westerly line of said 
Lots 14 and 15, and the easterly right of way line of SE 8th Place; Thence 
N45°00'11"E for 138.66 feet; Thence N89°58'31"E for 151.95 feet to the westerly 
right of way line of Country Club Boulevard; Thence S00°00'11 "W for 30.00 feet 
along said westerly right of way line to the Point of Beginning. 

Bearings mentioned herein are based on the plat of Cape Coral Subdivision, Unit 
21, as recorded in Plat Book 13, at Pages ·149 through 173, of the Public 
Records of Lee County, Florida. The subject property consists of 1.36 acres. 

2. Legal and Equitable Owner of Subject Propertv. The legal and equitable owner of 
the subject property is the Estate of James E. Kinsey, Jr. 

3. Current Zoning District and Future Land Use Designation. The subject property 
is currently located in the Professional Office (P-1) Zoning District. Its Future 
Land Use Designation is Commercial/Professional (CP). 

4. Description of Property Contained in the PDP. The Applicant testified that this 
1.36-acre parcel has frontage along three streets: Veteran's Memorial Parkway 
(classified as a Principal Arterial) to the north, Country Club Boulevard (classified 
as a Minor Arterial) to the east, and SE 26th Street (classified as a Local Street) 
to the south. Veteran's Memorial Parkway is a County-maintained street which is 
managed as a limited access street. Accordingly, direct access from the subject 
property to the Parkway is not available. 

This property is irregular in shape and is undeveloped. An earthen berm exists 
along the northern property line. This berm, that includes several palm trees, was 
constructed by Lee County when Veteran's Memorial Parkway was built. The 
berm detains stormwater runoff generated by Veteran's Memorial Parkway that 
collects in the swale on the south side of this street. 

5. Previously Approved Entitlements and Nullification Issues. Staff testified that a 
PDP for this property had been approved in 2008 for a project entitled "Kinsey 
Veterans - Country Club Corner Development." The PDP approved a three-
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story building containing 18,600 square feet of office uses. Ordinance 23-08 
granted the following: 

• Rezoning of the property from Single Family Residential (R-1 B) to 
Professional Office (P-1 ); 

• A deviation of 12 feet from the front setback requirement of 25 feet for a 
retaining wall; 

• A Special Exception for a Bank and Financial Institution, Group I use in 
the P-1 Zoning District; 

• A vacation of right-of-way for a portion of SE 8th Place; and 
• A vacation of all interior lot lines and easements of the subject property. 

Substantial construction did not occur within two years from the date of PDP 
approval as required by LUDR Section 4.2.4.H and the PDP was voided. The 
rezoning and the vacations remain in effect. All other entitlements granted by 
Ordinance 23-08 were rendered null and void, pursuant to the requirements of 
LUDR Section 4.2.4.H. 

6. Description of the Proposed Project. Applicant wishes to construct a 4,968 
square foot convenience store/gas station on the subject property. This use is 
classified as an Automotive Service Station Limited Use. As part of the project, a 
detached fuel island canopy would be constructed parallel to County Club 
Boulevard, with the fuel island having eight fueling dispenser stations. This would 
allow refueling of a maxim~m of 16 vehicles simultaneously. The convenience 
store would be located on the western portion of the site, closest to Jason 
Verdow Memorial Park and away from the residential properties in the area. No 
access would be obtained from Veteran's Memorial Parkway. Vehicular access 
would consist of a right-in traffic lane from Country Club Boulevard and also via 
two driveways to be constructed on SE 25th Street. 

7. Summa!Y of Applicant's Requests. Staff's summary of Applicant's requests is as 
follows: 

. · C~tegory· .. ~Request •" 
., .. . ·Staff· 

. . '. " , '· . 
'' Reco·mmendation 

Rezoning Rezone parcel from P-1 to C-1 Approve 
Special Special exception to allow an Automotive Service Approve 
Exception Station Limited Use with conditions 
Deviation, Deviation to allow a wall to be located forward of Approve 
LUDR, the forward-most part of the side of the principal with conditions 
§ 3.9.2.B structure 
Deviation, Deviation to allow a driveway off Country Club Approve 
EDS, Boulevard about 45 feet from the southern 
Sheet D-5 property line of the property 
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SECTION IV. RECOMMENDED FINDINGS OF FACT AND CONCLUSIONS OF 
LAW: APPLICATION FOR REZONING FROM P-1 TO C-1 

Rezoning Application. The Applicant has requested the rezoning of the subject 
parcel from P-1 to C-1. In reviewing this rezoning application for consistency with 
the Comprehensive Plan of the City of Cape Coral (including the Future Land 
Use Map and its accompanying text), the Hearing Examiner is required to apply 
the general standards set forth in LUDR Section 8.7.3, in conjunction with the 
requirements of LUDR Section-2.7.7 (C-1 Pedestrian Commercial District). 

A. Consistency with the Comprehensive Plan. LUDR Section 8. 7.3.A 
This requirement is addressed in Standard B.10., below 

B. Application of General Standards. LUDR Section 8. 7.3.B. 

1. The extent to which the value .of the property is diminished by the 
proposed land use restriction or zoning of the property. 

Staff testified that the requested rezoning should increase the value of 
the property, in that it will allow a larger number of uses (92 combined 
Permitted and Special Exception Uses) than the current P-1 Zoning 
District (39 combined Permitted and Special Exception Uses). The 
Applicant concurred. Brandon Kinsey testified that his late father, James 
E. Kinsey, had attempted to market the property under the currently 
existing zoning (and the prior PDP prior to its expiration) and there had 
been no significant commercial interest in it, which led the Estate to 
request the current rezoning. There was no other public testimony 
concerning whether the value of the subject property would be diminished 
by the proposed land use restriction or zoning of the property. 

The Hearing _Examiner recommends that City Council find that the value· 
of the subject property would not be diminished by the proposed 
rezoning. 

2. The extent to which the removal of a proposed land use restriction or 
change in zoning depreciates the value of other property in the area. 
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The subject property is at the intersection of two major Cape streets. The 
property to the west contains a Zoning District classification of Single 
Family and a Future Land Use Classification of Single Family. It therefore 
could be developed with residential uses in the future. However, its 
current use is as a City parking lot for the nearby Jason Verdow Memorial 
Park, which contains three (3) baseball diamonds. City staff and a 
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member of the public testified that approximately 500 baseball games are 
played there annually. 

The Hearing Examiner recommends a finding that the proposed rezoning 
would not depreciate the value of the property to the west. 

The property to the south contains the SE 26th Street Right-of-Way 
(ROW)/ Worship (W) Zoning District, a Future Land Use classification of 
SE 26th Street ROW/Public Facilities, and an existing use of SE 26th 
Street ROW and two churches. A representative of one of the churches 
testified as to the negative impact of the proposed rezoning on church 
functions but such testimony was more applicable to Standard 4 and the 
proposed special exception use and is therefore addressed b_elow. 

The Hearing Examiner recommends a finding that the proposed rezoning 
would not depreciate the value of the property to the south. 

Residential uses lie to the north and east and are separated from the 
subject property by rights-of-way at least 100 .feet wide. None of the 
residential uses are contiguous to the property. Both staff and · the 
applicant testified that the proposed rezoning would not depreciate the 
value of these properties, due to the ROW separation. Several residents 
testified, either in person or via email, regarding the negative effects of 
the proposed rezoning. However, such testimony was more applicable to 
Standard 4 below and is therefore addressed below. 

The Hearing Examiner recommends a finding that the proposed 
rezoning would not depreciate the value of the property to the north 
and east. 

In summary, the Hearing Examiner recommends that the City Council find 
the proposed rezoning is not anticipated to depreciate the value of 
other properties in the area .. 

3. The suitability of the property for the zoning purpose or land use restriction 
imposed on the property as zoned. 
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The Applicant testified that the prior PDP approval in 2008 rezoned the 
property to P-1 and allowed a bank and financial institution use by special 
exception. Although the ·special exception was declared null and void 
through passage of time, the underlying P-1 rezoning (and vacations 
granted as part of that process) remains in place. Neither the Applicant 
nor staff testified that the property is no longer suited for continuatio_n of 
the current Zoning District. There was public testimony that the property 
should . not have been rezoned to P-1, but that zoning district is 
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grandfathered in and that matter is beyond the scope of this 
Recommendation. 

Staff testified that the subject property has depth of 250 feet or greater for 
over half its length, which comports with the requirements of Policy.1.15 of 
the Future Land Use Element of the Comprehensive Plan. 

Policy 1.15 also states a preference for direct access onto aerial or 
collector roads for C-1 Zoning Districts, since "many commercial use·s 
have the potential to generate relatively high levels of vehicular trips from 
customer and sometimes delivery vehicles". Staff testified that the 
property would have direct access to a minor arterial (Country Club 
Boulevard), and SE 26th Street (a collector street) and further testified that 
SE 26th Street would accommodate two driveways on the south side of the 
subject property to provide access for deliveries and traffic flo.w, subject to 
consideration of the EDS. deviation request specified below. This 
testimony shows that the Application is in compliance with Policy 1.15. 

The Hearing Examiner recommends that City Council find the property 
is suitable for the zoning purpose/land use restriction imposed on 
the property as currently zoned but is also well suited for the 
proposed rezoning. 

4. The character of the neighborhood, existing uses, zoning of nearby and 
surrounding properties, and compatibility of the . proposed land use 
restriction or zoning. 

Staff presented the table embedded immediately below to show the 
zoning of nearby and surrounding properties. 

Subject zoning Fu~ure Land Use (FLU) existing Use 

Parcel .. 

Current: Professional Office (P-1) Commercial/Professional Undeveloped 

Proposed: Pedestrian co·mmercial (C-1) Commercial/Professional Gas Station 

Surrounding Zon!ng Surroundiryg FLU Surrounding Existing 
Uses 

.. .. 
North: Veteran's ROW/Single Veteran's ROW/Single- Veteran's ROW/Single-

Family Residential (R-lB) Family Family Homes 

South: SE 26th Street SE 26th Street ROW/ SE 26th Street 

ROW/Worship (W) Public Facilities ROW/Church 

East: County Club Blvd Country Club Blvd County Club Blvd 

ROW/Single Family ROW/Single-Family ROW/Single-Family 

Residential (R-lB) Homes 

West: Single Family Single Family City Parking Lot 
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·Staff testified that the range of uses available by right or special,exception 
under this proposed rezoning should be compatible with the surrounding 
area, due to the nonresidential uses to the south and west and also that 
the residential uses to the north and east are separated by a substantial 
ROW. 

Staff testified that the Land Use Development Regulations (LUDRs) 
applicable to the C-1 Zoning District would require a minimum 10-foot 
wide landscaped area along the north, east and south property lines, as 
well as a Buffer "C" (consisting of a 15 foot wide landscaped area with a 
wall) along the west property line of Lots 16 and 17 at the rear of the site. 

Staff further testified that the uses permitted as of right (as well as those 
permitted by special exception) for the proposed district could meet these 
requirements, and those requirements would help to shield the residential 
neighborhood from the uses available under the C-1 Zoning District. 

Staff"also testified that the structures on-site would be able to comply with 
the City's nonresidential design standards. 

The City's Development Services Manager was accepted by the Hearing 
Examiner as an expert witness on behalf of the City. He testified that he 
had reviewed the project with respect to the Engineering Design 
Standards (EDS) and the LUDRs, with a particular focus on potential 
traffic impacts on adjacent roadways and the proposed driveway location 
on Country Club Boulevard. He testified ·that, as part of his inter
governmental coordination of projects which impact, or could impact, other 
governing entities, he contacted Lee County Department of Transportation 
(LOOT). While it appeared that the proposed project would not generate 
sufficient traffic to warrant a full traffic impact analysis (TIS) as required by 
EDS Section K, it was the .consensus of the Development Services 
Manager, in consultation with LOOT, that the Applicant should conduct a 
traffic study limited to the analysis of the impacts, if any, on the 
intersections of Veteran's Memorial Parkway, Country Club Boulevard and 
SE 26th Street/Country Club Boulevard. As conditioned below, it was the 
testimony of staff that the Project would have no appreciable imp,act on 
the roadway intersections. 

The Applicant testified that the rezoning was compatible for three reasons: 
the lack of contiguous residential uses; the fact that the ROW surrounds 
the site on three sides; and that the current traffic generation on Country 
Club Boulevard exceeds 15,.000 per day, more than Applicant's 
anticipated trip generation or customer count. 
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There was substantial in-person and email testimony from the public 
regarding the character of the neighborhood, existing uses, zoning of 
nearby and surrounding properties, and compatibility of the proposed land 
use restriction or. zoning. This testimony was applicable to both the 
proposed rezoning and the requested special exception use, and is 
partially summarized below: 

• At an earlier point in time, City representatives apparently told the 
residents that they would try to make the subject property part of an 
expanded Park. 

• The athletic fields and the churches are uses that benefit the 
surrounding residential community but the 24n retail use which 
would be possible as a special exception .under the proposed 
rezoning would lead to a "dramatic increase in criminal activity" and 
loitering. 

• Th~ rezoning/special exception use would cause increased traffic 
and noise and generally pose a threat to the integrity of the 
residential area. 

• . Commercial development should be confined to Del Prado 
Boulevard and Santa Barbara Boulevards and not allowed on this 
section of Country Club Boulevard. 

• The traffic generation data is inaccurate in that it is too low. 

A representative of the Church directly across the street from the 
proposed use testified that. her church membership had unanimously 
voted to oppose the rezoning/proposed special exception for the following 
reasons: 

• The church opposes the sale and use of alcohol and tobacco 
p'roducts, both of which would be sold by the commercial facility. 

• Trespassing, illegal alcohol consumption and littering on church 
property would increase. 

• Accidents on church property caused by this behavior would 
increase the church's liability and its insurance premiums. 

• Concerns were expressed about the potential for traffic accidents 
on SW 26th Street. 

• . Concerns were expressed about the potential for Circle K traffic 
blocking of church driveways. 

• The neighborhood is peaceful and that peace would be destroyed 
by the proposed rezoning/use. 

The representative of the Owner (the Estate of James E. Kinsey) testified 
during public comment that the character of the area near Veterans 
Memorial Parkway was generally in transition and, accordingly, 
commercial growth along that corridor was to be expected. 



PDP HEX RECOMMENDATION 2-2016 
CIRCLE K PDP 
DCD CASE# PDP 16-0001 
NOVEMBER 21, 2016 

The Hearing Examiner notes that the Applicant's post-hearing written 
response of November 8, 2016, contained a reference to a meeting with 
representatives of a neighboring church (presumably not the one whose 
representative testified at the Hearing). Since that part of Applicant's 
response was outside of the parameters of the Hearing Examiner's Interim 
Order for Written Submission, it has not been considered as part of this 
Recommendation. 

Other than as noted above, Applicant's post-hearing written response 
primarily focused on the traffic issues. Since that response pertains 
primarily to the proposed special exception, it will be reviewed under that 
section of the Recommendation. 

The Hearing Examiner greatly respects the efforts of the public to attend 
the hearing as well as 'the testimony from the public, both in person and/or 
via email. However, much of the testimony in opposition to the rezoning 
was based upon opinion rather than facts. In ·making her recommendation, 
the Hearing Examiner is required to review and make recommendations 
based on fa_cts. While such testimony was admissible under the City's 
hearsay provisions, the Hearing Examiner was unable to place much 
weight on it. 

The property has been zoned P-1 for the past eight (8) years, allowing for 
a wide spectrum of commercial uses by right (such as social services 
uses, business offices, and veterinary and animal clinics), and additional 
uses such as restaurants and hobby, toy and game shops, pharmacies 
and specialty retail shops through the special exceptic;m process. 

After considering the testimony of all participants as summarized above, 
and being required to place greater weight on the testimony of staff and 
the Applicant as set forth above, the Hearing Examiner opines that the 
proposed rezoning, when combined with the recommended conditions 
set forth elsewhere herein, will not negatively affect the character of the 
neighborhood, existing uses, the zoning of nearby and surrounding 
properties, and compatibility of the proposed rezoning. 

Accordingly, the Hearing Examiner recommends that City Council find the 
proposed rezoning is compatible with the character of the 
neighborhood, existing uses, and zoning of nearby and surrounding 
properties. 

5. The relative gain to the community as compared to the hardship, if any 
imposed, by the proposed land_ use restrictions or from rezoning said 
property. 
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The Applicant testified that the special exception use which would be 
made possible throµgh the rezoning to a C-1 Zoning District would be the 
only convenience store within a one-mile radius. In addition, Applicant 
testified that there are no convenience stores or fuel offerings on Veterans 
Memorial. Parkway, a principal arterial, ave( seven (7) miles. Further, the 
Applicant testified that there are no convenience stores on Country Club 
Boulevard (a Minor Arterial) over a five (5) miles stretch, north and south. 

Finally, Applicant testified that Veterans Memorial Parkway is one of a 
handful of hurricane evacuation routes within Cape Coral. 

The Hearing Examiner recommends that City Council find that the 
existence of easy on-easy off refueling and convenience food sites in 
juxtaposition with a primary hurricane evacuation route is of major 
importance to the safety and health of Cape Coral residents and 
outweighs any hardship attendant upon such rezoning. 

The Hearing Examiner recommends that City Council find the proposed 
rezoning would create more gains than hardships to the community. 

6. Community need for the use proposed by the zoning or land use 
restriction. 

Staff testified that the P-1 and C-1 Zoning Districts are both consistent 
with the Commercial/Professional Future Land Use classification of the 
site. As a result, development of this property under either zoning 
designation would assist in a small way in addressing the City's imbalance 
of commercial development. 

In addition, the Hearing Examiner incorporates the discussion . under 
Standard 5 above by reference. 

The Hearing Examiner recommends· that City Council find the community 
needs the use proposed by the applicant. 

7. Length of time the property proposed to· be rezoned has been vacant, as 
zoned, when considered in the context bf the City of Cape Coral 
Comprehensive Land Use Plan for the development of the proposed 
property and surrounding properly. · 
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Brandon Kinsey, Representative of the. Owner (the Estate of ·James E. 
Kinsey) testified that the late Mr. Kinsey had actively attempted for years 
to develop the property under the uses allowed by right or special 
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exception in the existing P-1 Zoning District which was created via PDP in 
2008. He further testified that such efforts had been wholly unsuccessful. 

The Hearing Examiner recommends that City Council find the subject 
property has been undeveloped for at least eight (8) years under its 
current Zoning District classification. 

8. The extent to which the proposed land use restriction or zoning promotes 
the health, safety, morals, or general welfare of this community. · 

During public testimony at the Hearing, various speakers raised concerns 
about illegal activity, littering, trespass, and related impediments to safety 
and/or morals of the community. The Hearing Examiner adm'itted this 
testimony but is unable to .put a great deal of weight upon it, as such 
testimony presented hypotheticals and/or unsubstantiated beliefs rather 
than factual information. 

The Hearing Examiner recommends that the City Council find that both 
the P-1 and C-1 Zoning Districts would promote the health, safety, and 
general welfare of the community by allowing uses appropriate for the 
location, area, and configuration of this site and would be· harmonious with 
existing development in the area. 

The Hearing Examiner recommends that City Council find that this 
rezoning will promote the health ·and general welfare of the 
community. 

9. The extent to which the proposed land use, land use restriction, or zoning 
will impact the level of service standards for public facilities as specified in 
the Comprehensive Plan. 
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Staff testified that potable water, sewer, and irrigation services are 
available to the site. Based on information provided by the applicant, the 
project, if approved as a special exception use in the proposed rezoning, 
is estimated to generate approximately 254 trips per PM peak hour. In 
addition, the Development Services Manager's expert testimony under 
Standard 4 above is incorporated by reference herein. 

While limited off-site roadway improvements would. be required, staff 
testified that the number of trips generated by this project would not 
adversely affect level of service standards for County Club Boulevard. 

The Hearing Examiner recommends that City Council find that the impact 
of the proposed rezoning on level of service standards for public 
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facilities will be manageable through the betterment program and 
City regulations. 

10. Whether the proposed land use restriction, removal of a restriction, or 
zoning is consistent with the City of Cape Coral Comprehensive Land Use 
Plan. 

Policy 1.14 of the Future Land Use Element of the City's Comprehensive 
Plan states that "preferred locations for commercial properties are in the 
vicinity of major intersections (i.e., intersections of two or more arterial 
and/or collector roadways)." Staff testified that the subject property is 
located at the intersection of a principal arterial (Veteran's Memorial 
Parkway) and minor arterial (Country Club Boulevard), which complies with 
this Policy. 

In addition, the Hearing Examiner notes that the current P-1 Zoning District 
and the proposed rezoning to the C-1 Zoning District share the same 
Future Land Use classification, Commercial/Professional, as outlined within 
Policy 1.15 of the Future Land Use Element of the Comprehensive Plan. 

This rezone request is also consistent with Policy 2.2.7 of the 
Transportation Element that states "The City shall discourage new strip 
style development through efforts to promote the concentration of 
commerdal development at the nodes of major intersections." 

For all of the above reasons, the Hearing Examiner recommends that 
the City Council find the proposed rezoning to be compatible with the 
future land use classification that currently exists for the subject 
property and the proposed rezoning to be consistent with the goals 
and objectives of the Comprehensive Plan. 

Recommendation Regarding Rezoning from P-1 to C-1. For all the reasons set 
forth above, the Hearing Examiner recommends that the City Council grant the 
rezoning of the subject property from the P-1 Zoning District to the C-1 Zoning 
District. 

SECTION V. RECOMMENDED FINDINGS OF FACT AND CONCLUSIONS OF 
. LAW: APPLICATION FOR SPECIAL EXCEPTION USE 

1. Applicant's Request for a Special Exception Use. Applicant is requesting a 
Special Exception Use to establish an Automotive Service Station, Limited Use. 
This use is defined in the LUDRs as "an establishment primarily engaged in the 
retail sale of motor fuel and lubricants, but which may also include facilities for 
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washing, waxing, detailing,. polishing, greasing, tire repair (no recapping or 
vulcanizing) and other minor incidental repairs." 

2. Special Exception Standards and Regulations. The Application has been 
reviewed pursuant to the requirements of LUDR §2.7.7, the Pedestrian
Commercial (C-1) Zoning District requirements, and the five (5) standards set 
forth in LUDR §8.8.5a-e. 

a. Generally: Zoning District Requirements (LUDR §8.8.5 a) 

The C-1 Zoning requested for the parcel is consistent with the 
Commercial/Professional Future Land Use of this property. Automotive 
Service Station, Limited Use is allowed as a Special Exception in the C-1 
Zoning District. 

Staff testified that this property has 1.36 acres. The C-1 Zoning District lacks 
a minimum area requirement for this use .. Staff testified that the area and 
shape of this site is suitable for a gas station based on the City staff's recent 
history of permitting similar establishments. 

As conditioned below, it is recommended that City Council find that the· 
requested Special Exception does comply with all requirements of the Zoning 
District(s) in which the property is located, this ordinance, and all other 
applicable law. 

b. Compatibility (LUDR §8.8.5 b) 

The Applicant has proposed placing the convenience store structure on the 
western side of the subject property, as far away from the residential uses as 
is possible. As noted above, much of the public testimony about the Project is 
applicable to the analysis of compatibility for purposes of consideration of the 
Special Exception Use herein. Accordingly, said prior analysis is incorporated 
in this section. · 

Staff testified that width of the Country Club Boulevard ROW directly adjacent 
to this site ranges from 100 to 175 feet and the width of the Veteran's 
Memorial Parkway ROW directly north of the site is about 300 feet. While 
single-family homes exist to the north and east, staff testified that these 
ROWs provide adeq~ate separation between the site and these single-family 
homes. 

Staff further testified that there are eight (8) single family residences within 
three hundred (300) feet of the subject property, with seven (7) of them 
located across Country Club Boulevard, to the east of the property. Staff 
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further testified that the compatibility issues with these residents would 
primarily concern lighting, noise, site aestheti.cs and traffic. 1 

Lighting. Staff testified that current sources of background illumination levels 
at the subject site, prior to any developmeht, includes street lights at the 
Veteran's/Country_ Club intersection, passing traffic, and to a lesser degree, 
lighting from night baseball at Jason Verdow Memorial Park. 

Staff testified that illumination levels at gas stations can be minimized based 
on the placement and design of the fuel canopy. 

' 

The Hearing Examiner recommends the conditions below as suggested by 
staff to mitigate light in_trusion from the proposed project. The Applicant is in 
agreement with these conditions. 

Noise. Staff testified that the location of the subject property at the 
intersection of two major streets means that background noise exists at this 
site independent of any development permittec:! on the property. Additional 
sources of noise pollution would consist of vehicular traffic ingressing and 
egressing the subject property. 

The Hearing Examiner recommends that City Council approve Staff's three 
recommendations to mitigate the noise issues. First, staff recommends the 
placement of the dumpster near the western property line behind the 
convenience store, away from the residential properties; secondly, staff 
recommends the relocation of the air vacuum equipment from the northeast 
corner to the western side of the site, to increase the distance between this 
equipment and the homes east of Country Club Boulevard; thirdly, staff 
recommends the prohibition of deliveries by semi-tractor trailer trucks and 
similar vehicles from late evening through early morning. 2 

Applicant is in agreement with all of these conditions except for the condition 
of relocation of the air vacuum. The Hearing Examiner has considered 
Applicant's objection, on the grounds of inconvenience of such relocation, and 
is recommending that City Council find that the noise mitigation represented 
by such relocation outweighs the potential for inconvenience to Applicant. 

Site aesthetics. The Applicant has agreed .to strive for a visually integrated 
project as recommended by Staff, as manifested by consistency in materials 

1 While the residents and the church representative testified as to additional concerns regarding crime, 
littering and on-site insurance liability due to trespassing, the Hearing Examiner cannot consider such 
additional concerns due to a lack of factual basis for such testimony. 
2 The Red Box Vending Machine proposal has been withdrawn by Applicant and will not be 
addressed herein. 
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and colors for the convenience store and fuel canopy. The Applicant has 
agreed to install larger trees and shrubs, beyond minimum City requirements, 
along the eastern and southern property lines to provide for enhanced 
buffering and a higher degree of visual . appeal. The Hearing Examiner 
recommends that the City Council approve the conditions set forth below 
regarding site aesthetics and, in so doing, make a finding that such conditions 
mitigate potential harm to residents. 

Traffic. Staff and the Applicant estimated PM peak hour trips generated by 
the proposed use are estimated at 254. ·This is lower than the 300 trip 
threshold that automatically triggers a Traffic Impact Study. The Applicant's 
Post-Hearing Submittal stated that the majority of traffic generated by a 
convenience store and gas station· use would already be on the road (from 
work to home, for example) rather than being new trips. 

Staff testified that the information provided to the City showed that of the total 
number of PM peak hour trips for this project, 34% represented new external 
trips, with the remaining 66% constituting pass-by trips. 

Several residents expressed concerns about problems of increased traffic 
which could be occasioned by the approval of this special exception use. 
Particular focus was placed on the implications of increased traffic on SE 26th 
Street, where the Applicant has proposed two (2) driveways. Applicant's Post
Hearing Submittal stated that, based upon a quantitative traffic study, the 
subject intersection is anticipated to operate at levels. of service ranging from 
A to C, inclusive of the proposed use, and that such levels are within the limits 
of acceptable traffic conditions. Another concern was the possibility of 
significant Li-turns along Country Club Boulevard; the Applicant's Post
Hearing Submittal stated that 26t11 Street would have a full median opening 
which would obviate Li-turns. 

The Hearing Examiner recommends that the City Council make the findings 
of fact set forth above and as submitted by the Applicant's Post-Hearing 
Submittal in determining that Applicant's mitigation of traffic issues through 
creation of a right-in lane on Country Club and two (2) driveways on SE 26th 
Street are appropriate. 

Given the aforementioned factors and proposed conditions, the Hearing 
E?Caminer recommends that City Council find this use, as conditioned, is 
compatible with the surrounding area. 

c. Minimum Lot Frontage and Access. (LUDR §8.8.5c) 

Staff testified that the site has over 200 feet of frontage along Veteran's 
Memorial Parkway, Country Club Boulevard and SE 26th Street. Applicant has 
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proposed creation of a right-in turn/limited access from Country Club 
Boulevard into the subject property. There is no median at SE 26th Street 
where it. intersects with Country Club Boulevard. Accordingly, there is no 
impedim~nt to vehicles turning either left or right out of that street. 

Applicant's development plan shows a 4,968 square foot convenience store 
and 25. parking spaces, which meets the City's minimum paring requirement 
for this use. 

Based on the foregoing findings, the Hearing Examiner recommends that the 
City Council finds that, in conjunction with granting the deviation set forth 
below, (i) the minimum lot frontage on the street is sufficient to permit 
properly spaced and located access points designed to serve the type of 
special exception use proposed; and (ii) . wider spacing between access 
points and intersecting street right-of-way is not being required; and (iii) all 
access points are specifically approved. 

d. Building Location and Setbaqks.(LUDR §8.8.5d) 

Staff testified that structures on the site are required to meet a 25-foot front 
. setback from the east property line, a 10-foot side setback from the north and 

south property lines,. and a 10-foot rear setback from the west property line. 
The Applicant testified that it would be in compliance with this requirement. 

Based on the foregoing, the Hearing Examiner recommends that the City 
Council find that this standard has been met. · 

e. Screening and Buffering (LUDR §8.8.5e) 

Staff testified that a 15-foot wide Buffer "C" is required along the west 
property lin·es of Lots 16 and 17. This buffer will include a six-foot. wall, with 
trees and shrubs on the outside of the wall. Landscaping is also required 
along the north, east, and south property lines adjacent to the three streets. 
A landscaping area containing trees and shrubs with a minimum width of 10 
feet along each property line. is required. To provide for more effective 
buffering between the gas station and the residential and church properties, 
staff testified as to their recommendation of larger trees and shrubs along the 
east and south property lines. 

Applicant has agreed to Staff's recommendation and the Hearing Examiner 
recommends that the City Council approve these requirements. 

The Hearing Examiner recommends that the City Council find that this 
standard has been met. 
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3. Recommended Conditions for Approval of Special Exception. 

The Hearing Examiner recommends approval of the application for a special 
exception use as described elsewhere herein, subject to the following terms and 
conditions. Except as specifically noted, the Applicant testified that all of these 
conditions were acceptable. 

1. To minimize light trespass on surrounding prop~rties ahd to reduce glare from 
on-site lighting, the following conditions are prescribed: 

a. Lighting levels along the eastern property lines of Lots 20-23 shall not 
exceed 0.5 foot-candles. Lighting levels along the eastern property lines 
of Lots 18 and 19, and the southern property lines of Lots 17 and 18 shall 
not exceed 1.0 foot-candles. The Applicant shall submit-a lighting plan for 
staff review that demonstrates compliance with this requirement prior to 
site plan approval for the project. 

b. Lighting trespass and glare shall be limited to a reasonable level through 
the use of shielding and directional lighting methods. All free-standing 
lights on the site shall. be aimed downward and away from the property 
lines.· 

c. Light fixtures mounted under the canopy shall be completely recessed into 
: the canopy with flat lenses that are translucent and completely flush with 
the bottom surface of the canopy. 

d. Lights shall not be amounted on the exterior sides or face of the fuel 
canopy and the sides of the canopy shall not be illuminated. 

2. The total area of an Electronic Message Center (EMC) or sign shall not exceed 
24 sq. ft. for the development. For the purposes of this development order, an 
EMC is any electrically changeable. sign whose variable message or graphic 
pres.entation capability can be electronically programmed by computer from a 
remote location. Except for the 24 sq .. ft. of sign area allowed within this 
subsection for an EMC, signage on the site is. prohibited that blinks, fluctuates, 
moves, or changes message, characters, or background. 

3. Air vacuum equipment, if utilized on the site; shall be placed north of the 
convenience store. Applicant disagrees with this .condition, as set forth above. 

4. Any vending machines, automated teller machines (ATMs), or similar equipment 
or display items shall be placed inside the store or adjacent to the walkway in 
front of the store. 
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. 5. The outdoor storage of products and materials is prohibited. This provision, 
however, shall· not apply to propane tanks, and ice machines that are used solely 
to store ice, 

6. Materials, finishes, and colors utilized for the convenience store and fuel canopy 
shall be consistent with those shown on the elevations for each structure 
produced by GreenbergFarrow appearing in Exhibit "A" of the development 
order. Modifications.to either structure may be approved by the DCD Director or 
his designee provided the changes do not result in a diminution in aesthetic 
appeal or durability in either structure. 

7. Deliveries to the site made by Class 7 and 8 Heavy Duty Trucks shall be limited 
to the hours beginning at 6:00 am and ending at 11 :00 pm. 

8. Landscaped buffers shall be installed along the east and south property lines in 
accordance with the minimum standards provided in the table below. Bald 
cypress and slash pine are prohibited along both property lines. Palms shall not 
be substituted for either canopy or accent trees. Areas of the project occupied 
by visibility friangles are exempt from these planting requirements. 

Category Spacing Minimum Size at 
of planting time of planting 

Shrubs One shrub for every 32 inches in height; 7 
three linear feet of gallon container size 
frontage 

Accent One accent tree for 10 feet in height; 
Trees every 20 feet of caliper of 2 inches 

frontaQe 
Canopy One canopy tree ·for 14 feet in height; 3.5 
Trees every 20 linear feet of caliper of 3.5 inches 

frontaQe 

SECTION VI. RECOMMENDED FINDINGS OF FACT AND CONCLUSIONS OF 
LAW: DEVIATION FOR PLACEMENT OF WALL, LUDR 
§3.9.2.B.1.d 

1. Request 
The Applicant seeks a deviation to LUDR, Section 3.9.2.8.1.d, which limits 
placement of fences and walls in front yards of commercial, professional, and 
mixed-use Zoning Districts. 
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More specifically, this section sta~es that "No part of a fence shall be located 
forward of the forward-most part of the side of the principal structure to which the 
fence is closest. In no instance shall a fence enclose any portion of the front 
faqade of the principal structure." 

The City defines the principal building or structure in Article XI of the LUDRs as 
"The building or structure in which is conducted the principal use of the lot on 
which it is situated." 

The Applicant seeks to have an Automotive Service Station, Limited Use on the 
I 

site as a special exception use. The definition of this use emphasizes the retail 
sale of motor fuel and lubricants. Staff testified that the fuel canopy constitutes the 
principal structure of the proposed development. 

The requested deviation would allow the wall to extend about 39 feet in front of 
the fuel canopy to within 1 O feet of the eastern property line. 

2. Analvsis 
Staff provided an analysis of this request based on LUDR, Section 4.2.4.K. 
"Deviations." Deviations to the LUDRs provide flexibility in developing land 
through the PDP process. 

The City Council has the legal authority to approve one or more deviations within 
a PDP, provided the project demonstrates a unique and innovative design that 
would be enhanced by the approval of the deviation(s), and the public health, 
safety, and welfare would be served by the approval of the deviation(s). 

LUDR, Section 4.2.4.K provides examples of unique and innovative design 
elements that may indude but are not limited to the following: 

1. Providing usable common space within the development to offset and 
compensate for decreases in typical lot sizes or yard requirements; 
2. Applying different requirements than those found within the applicable 
Zoning District in question to promote compatibility with surrounding uses; 
3. Providing places for public assembly that are linked together and centrally 
located to ensure accessibility; 
4. Locating buildings and dwelling units to provide optimum access to open 
space areas; and, 
5. Providing for the integration and preservation of natural resources within 
development. 

Staff and the Applicant testified that an earthen berm exists along the northern 
portion of the site that Lee County utilizes for managing stormwater generated 
from the Veteran's Memorial Parkway ROW. The Applicant seeks to remove this 
berm, located mainly on the subject property and install a wall. According to the 
Letter of Intent, the wall will serve as a retaining wall to allow stormwater to 
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continue to be collected and treated within the County ROW. The Applicant also 
states the wall will be an aesthetic enhancement to the site compared to the berm 
and existing vegetation that currently exists . 

. staff testified that .the proposed wall will serve two important functions. One is to 
serve as a retaining wall to assist in capturing runoff generated by the Veteran's 
Memorial Parkway ROW to assist in treatment of runoff. Based on a comparison 
of elevations, staff estimates that the height of this wall when viewed from the 
front of this site will be around four feet. However, when viewed from Veteran's 
Memorial Parkway the wall will likely appear higher due to the elevation difference 
between the lowest point of the detention area and the site. Staff testified that the 
wall will provide an aesthetic enhancement to this site as the wall and exterior 
sides of the convenience store will demonstrate consistency in color, materials, or 
finish textures. 

While this project element does not explicitly address one of the five examples 
listed under LUDR, Section 4.2.4.K, staff testified that this feature constitutes a 
unique and innovative design element, in that the wall will assist Lee County with 
managing stormwater and provide an aesthetic benefit by defining the northern 
boundary of the site providing consistency in appearance with the sides of the 
convenience store. 

It is recommended that the City Council find that the deviation will promote the 
health, safety, and welfare of the community by serving these dual functions. 

3. Recommendation of Approval of Deviation with Conditions 
Based upon the testimony of Staff and the Applicant, the Hearing Examiner 
recommends approval of this deviation by City Council, with the following 
conditions:. "- · 

1. The decorative wall along the northern property line shown on the 
Development Plan appearing in Exhibit "A"· shall be constructed of one or 
more of the following materials: concrete block coated with stucco, textured 
concrete block, stone, brick, or formed, decorative, or precast concrete. 

2. The decorative wall and the exterior sides of the convenience store shall 
provide consistency in a minimum of one of the following three design 
elements: color, materials, or finish textures. · 

3. Required landscaping adjacent to Veteran's Memorial Parkway shall be 
install~d on the north side of the decorative wall. 
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SECTION VII. RECQMMENDED FINDINGS OF FACT AND CONCLUSIONS OF 
LAW: DEVIATION FOR PLACEMENT OF DRIVEWAY PER 
SECTION D, ENGINEERING DE$1GN STANDARDS (EDS). 

1. Request 
Development Services Manager David Hyyti, P.E. testified3 that to accommodate 
traffic generated by the Project, the Applicant would be required to lengthen the 
north bound left turn lane from Country Club Boulevard onto SE 26th Street by 
approximately 65 feet and construct the southbound right turn lane into the project 
as depicted on the PDP Plan. 

He further testified that, in so doing, the location of the proposed driveway on 
Country Club Boulevard would not meet the driveway separation requirements as 
set forth in Section D of the Engineering Design Standards (EDS): 

The Applicant has requested a deviation from the required 150 foot separation 
. between the driveway on Country Club Boulevard and SE 26th Street to allow the 
separation to be reduced to 45 feet. 

2. Analysis 
Staff testified that a deviation from the EDS may be approved if (a) the request is 
based on acceptable engineering practices and (b) it either meets or exceeds the 
EDS. 

Traffic safety is the primary concern with driveway separation. Staff testified that 
the reduction in the driveway separation will facilitate reduction in traffic 
congestion, thereby allowing more efficient and safer flow of traffic into the SE 26th 
Street driveways and thus into the Circle K parking lot. 

3. Recommendation of Approval of Deviation. 

Based upon Staff's analysis and recommendation, the Hearing Examiner 
recommends that the City Council make a finding of fact that the proposed 
deviation will facUitate traffic safety at the intersection of Country Club Boulevard 
and SE 26th Street and approve the requested Deviation. 

SECTION VIII. RECOMMENDED FINDINGS OF FACT AND CONCLUSIONS OF 
LAW: GENERAL STANDARDS AND R_EQUIREMENTS SET 
FORTH IN LUDR §4.2.4 

3 This testimony was also presented as part of the Hearing packet via memo of October 17, 2016 from 
Mr. Hyyti to Mike Struve, AICP, Planning Team Coordinator. 
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1. Compliance with General Standards and Requirements Set Forth in LUDR §4.2.4 All 
planned development projects must conform to the general standards and 
requirements set forth in LUDR § 4.2.4. For the reasons set forth in this 
Recommendation, the Hearing Examiner recommends that the City Council make 
the following findings of fact and conclusions of law and thereby determine 
that the Project is in conformance with all applicable standards and 
requirements, as follows: , 

A. Environmental Control Standards (LUDR §4.2.4A) 
An Environmental Assessment and Protected Species Survey Report, 
dated February, 2016, was submitted by BearPaws Environmental 
Consulting, Inc. on behalf of Applicant. This report did not identify state or 
federally protected species on this site; nor were sensitive lands found. 
Accordingly, this Standard has been met. 

B. Maintenance of Improvements (LUDR §4.2.48) 
General landscape areas are shown on the development plan. 
Compliance with the City's landscaping regulations will be reviewed when 
a site plan for the project is submitted following PDP approval. 
Accordingly, this Standard has been met. 

C. Consistency with the Comprehensive Plan (LUDR §4.2.4C) 
As discussed elsewhere in this Recommendation, the Hearing Examiner 
recommends that the Project, as conditioned, is consistent with the 
Comprehensive Plan. · · 

D. Financial Responsibility (LUDR §4.2.4D) 
The Applicant should not be required to provide a statement of financial 
responsibility to the City. 

E. Dimensional Requirements (LUDR §4.2.4E) 
The project is compliant with dimensional requirements for the C-1 
District. Deviations to LUDR, Section 3.9 have been requested for relief 
from a wall setback requirement and EDS, Sheet D-5 for relief from a 
driveway spacing requirement from a property line, as· discussed 
elsewhere in this Recommendation. The Hearing Examiner recommends 
that the City Council grant the requested deviations. 

F. Maximum Density (LUDR §4.2.4 F) 
This Standard does not apply to this nonresidential Project. 

G. Minimum Parcel Size (LUDR §4.2.4. G) 
The C-1 Zoning District does not require a minimum lot area requirement. 
Accordingly, this Standard does not apply. . 
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H. Time Limitation(LUDR §4.2.4.H) 
Substantial construction is required to commence within .two (2) years 

. from the date of project approval or within one (1) year from the last 
permit approval for all appropriate regulatory bodies, whichever is less. 

I. Ownership Requirements(LUDR §4.2.4.1) 
The Applicant does hold title to 100% of the subject' property. 

J. Special Exceptions (LUDR §4.2.4.J) 
As conditioned, the Application does meet the requirements of all 
applicable provisions of the LUDRs for a special exception to be granted. 

K. Deviations (LUDR §4.2.4.K) 
Both deviations should be granted for the reasons set forth above. 

L. Underground Utilities (LUDR §4.2.4.L) 
New construction is contemplated by this.Application, so utilities will be 
placed underground. · 

2. Concurrency. The Hearing Examiner recommends that the City Council make a 
finding of fact that the Project will meet all concurrency requirements for solid waste, 
drainage, potable water, sewer and transportation, in accordance with Staff 
testimony in this regard. · · 

3. Consistency with All Applicable Law. Ordinances and Regulations. 
The Hearing Examiner recommends that the City Council find that the Project, as 
conditioned, is consistent with the requirements of the Zoning District(s) in which 
the property is located, the Comprehensive Plan, the Land Use Development 
Regulations, City ordinances, and all other applicable local, state, and federal law. 

SECTION IX. LEGAL EFFECT AND LIMITATIONS OF THIS RECOMMENDED 
DEVELOPMENT ORDER; ADMINISTRATIVE REQUIREMENTS 

1. This is a Recommendation by the Cape Coral Hearing Examiner to the City 
Council of Cape Coral, in response to. the Planned De~elopment Project 
Application filed for the Circle .K PDP. · 

2. If this Project is approved by City Council, it is recommended that Council's 
Development Order be binding on the Applicant. 

3. If this Project is approved by City Council, it is recommended that the terms and 
conditions set out in the City .council's approved.Development Order constitute a 
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basis upon which the Applicant and City may rely in future actions necessary to 
implement fully the final development contemplated by such Order. 

4. If this Project is approved by City Council, it is recommended that the City 
Council find _that the propo~ed development does not unreasonably interfere with 
the achievement of the objectives of the adopted State Land Development Plan 
applicable to t~e area. 

5. If this Project is approved by City Council, it is recommended that the City 
Council deGlare that all conditions, restrictions, stipulations, and safeguards 
contained in Council's approved Development Order may be enforced by either 
party hereto by action at law or equity, and all ·costs . of such proceedings, 
including reasonable attorney's fees, shall be paid by the defaulting party. 

6. If this Project is approved by City Council, it is recommended that any references 
by the City Council to any governmental agency shall be construed to mean to 
include any future instrumentality which may. be created and designated as 
successor in interest to, or which otherwise possesses any of the powers and 
duties of, any referenced governmental agency in existence on- the effective date 
of Council's Development Order, if any. 

7. If this Project is approve_d by City Council, it is recommended that approvals 
granted by City Council's Development Order are limited and that any such 
approval shall not be construed to obviate the Applicant's duty to comply with all 
applicable local or state. review and permitting procedures, except where 
otherwise specifically provided. It is further recommended that such approval, if 
any, shall also not obviate the duty of the Applicant to comply with any City 
Ordinance . or other regulations adopted after the effective date of this 
Development Order. 

8. If this Project is approved by City Council, it is recommended that the physical 
development authorized under the City Council's Development Order terminate 
in six (6) years from the date of adoption of a Development Order, if any, unless 
an extension is· approved by the appropriate governing body. Such body may 
grant an extension if the project has been developing substantially in 
conformance with the original plans and approved .conditions, and if no 
substantial adverse impacts not known to Cape Coral at the time of their review 
and approval, or arising due to the extension, have been identified. For purposes 
of determining when the buildout date has been exceeded, the time shall be 
tolled during the pendency of administrative and judicial proceedings relating to 
development permits. It is recommended that all conditions imposed on the 
subject development shall remain in full force and effect throughout the life of the 
development unless rescinded or amended by the City and shall not be affected 
by any termination of the authorization for physical development. 
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9. If this Project is approved by City Council, it is recommended that the Director of 
the Cape Coral Department of Community Development or his/her designee 
("Director"), shall be the local official responsible for assuring compliance with 
this Development Order and that, upon reasonable notice by the City and at all 
reasonable times, the Applicant shall allow the City of Cape Coral, its agents, 
employees, and/or representatives, access to the project site for the purpose of 
assuring compliance with this

1 
Development Order. 

1 O. If this Project is approved by City Council, it i~ recommended that the Applicant, 
or its successors in title to the undeveloped portion of the subject property, be 
required to submit a report annually to the Director and all affected permit 
agencies. This report shall describe the state of development and compliance as 
of the date of submission. 

11. Within thirty (30) days of the effective date of an Order, if any, .entered by the City 
Council, it is recommended that Council require such Development Order to be 
recorded with the Office of the Lee County Clerk of the Circuit Court by the City 
of Cape Coral and the Applicant to be responsible for reimbursing the City for all 
recording fees within 30 days of being notified by the City thereof. 

SECTION X. EFFECTIVE DATE 

1. This Recommendation takes effect on the date specified below. 

2. Permits issued prior to the City Council consideration of this Application are 
obtained solely at the risk of the Applicant. 

SECTION VII. ATTACHMENT OF EXHIBIT 

The following Composite Exhibit "A" is attached hereto and hereby incorporated by 
reference: 

• Applicant's plan set, titled "Circle K", Sheets 1-2, dated September·29, 2015, and 
also bearing a revision date of July 11, 2016, prepared by Florida Engineering 
and Environmental Services, Inc.; and 

• "Boundary and Topographic Survey", dated September 21, 2015, prepared by 
AFN Consulting, Inc.; and 

• "Building Exterior Elevations", Sheet A-2, dated December 10, 2015, as 
prepared by Greenberg Farrow; and 
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• "Fuel Canopy Elevations", Sheet CA-6, dated March 8, 2016, prepared by 
Greenberg Farrow. 

HEARING EXAMINER OF THE CITY OF CAPE CORAL, FLORIDA 

~Iii kf;:3t::: 
ANNEDAON, ESQUIRE DATE 

ATTESTED TO AND FILED IN MY OFFICE IN THIS li±!!DAY OF dovlJrY\ha 2016: 

~VOM~ TYCLERK . 
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COMPOSITE EXHIBIT "A" 

PDP HEX Recommendation 2-2016 

Circle K PDP, DCD Case# PDP 16-0001 

• Applicant's plan set, titled "Circle K", Sheets 1-2, dated September 29, 2015, 
and also bearing a revision date of July 11, 2016, prepared by Florida 
Engineering and Environmental Services, ln,c.; and 

• "Boundary and Topographic Survey", dated September 21, 2015, prepared by 
AFN Consulting, Inc.; and 

• "Building Exterior Elevations", Sheet A-2, dated December 10, 2015, prepared 
by Greenberg Farrow and 

• "Fuel Canopy Elevations", Sheet CA-6, dated March 8, 2016, prepared by 
Greenberg Farrow. 
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Item
Number: A.(3)

Meeting
Date: 1/23/2017

Item
Type:

ORDINANCES/RESOLUTIONS -
Public Hearings

AGENDA
REQUEST FORM

CITY OF CAPE
CORAL

 

TITLE:
Ordinance 6-17 Public Hearing

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  No

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
An ordinance approving a Lease Agreement between the City of Cape Coral and SalusCare, Inc.,
for the lease of property owned by the City of Cape Coral located at 1105 Cultural Park Boulevard
for the continuing operation of a substance abuse treatment facility and counseling center.

LEGAL REVIEW:
Brian R. Bartos, Assistant City Attorney

EXHIBITS:
Memo
Ordinance 6-17
Quarterly Summary handout at the meeting

PREPARED BY:

 Division-   Department- City
Attorney 

SOURCE OF ADDITIONAL INFORMATION:



 

ATTACHMENTS:
Description Type
Memo Backup Material
Ordinance 6-17 Ordinance
Quarterly Summary handout at meeting Backup Material







SALUSCARE LEASE TERM SHEET

Initial Term 10 years

Commencement Date January 23, 2017

Termination Date January 22, 2027

Earliest Termination Date
any time after January 23, 2020 with 10 months prior 
notice if City decides to redevelop leased premises

Renewals Automatic 1-year terms

Non-renewals 60-days prior to commencement of any renewal term

Rent $10.00 per year, payable annually, in advance

Taxes & Utilities by SalusCare

Building Improvements by SalusCare



ORDINANCE 6-17

AN ORDINANCE AUTHORIZING AND DIRECTING THE MAYOR AND THE CITY

CLERK TO ENTER INTO A LEASE AGREEMENT WITH SALUSCARE, INC., FOR THE
LEASE OF PROPERTY OWNED BY THE CITY OF CAPE CORAL LOCATED AT 1105

CULTURAL PARK BOULEVARD FOR THE OPERATION OF A SUBSTANCE ABUSE

TREATMENT FACILITY AND COUNSELING CENTER; A COPY OF THE LEASE
AGREEMENT IS ATTACHED HERETO AND INCORPORATED HEREIN BY

REFERENCE; PROVIDING FOR SEVERABILITY AND AN EFFECTIVE DATE.

WHEREAS, the City of Cape Coral owns the property located at 1105 Cultural Park Boulevard
upon which the SalusCare building is located; and

WHEREAS, the City Council desires to enter into a lease agreement with SalusCare, Inc., for die
operation of a substance abuse treatment facility and counseling center under the terms and
conditions as set forth in the attached agreement.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CAPE
CORAL, FLORIDA, AS FOLLOWS:

SECTION 1. That the Mayor and City Clerk are hereby authorized and directed to enter into a
lease agreement between the City of Cape Coral and SalusCare, Inc., for the lease of property
located at 1105 CulturalPark Boulevard for the operation of a substance abuse treatment facility and
counseling center. A copy of the lease agreement is attached hereto as Exhibit 1 and incorporated
herein by reference.

SECTION 2. Severability. In the event that any portion or Section of this ordinance is determined
to be invalid, illegal or unconstitutional by a court of competent jurisdiction, such decision shall in
no manner affect the remaining portions or Sections of this ordinance which shall remain in full
force and effect.

SECTION 3. Effective Date. This ordinance shall become effective immediately after its adoption
by the Cape Coral City Council.

ADOPTED BY THE CITY COUNCIL OF THE CITY OF CAPE CORAL AT ITS REGULAR

COUNCIL SESSION THIS DAY OF , 2017.

MARNI L. SAWICKI, MAYOR

VOTE OF MAYOR AND COUNCILMEMBERS:

SAWICKI LEON
BURCH ERBRICK

CARIOSCIA WILLIAMS
STOUT COSDEN

ATTESTED TO AND FILED IN MY OFFICE THIS DAY OF
2017.

APPROVED AS TO FORM:

Q^l&iJ^ ^^ilAci^yv/
DOLORES D. MENENDEZ

CITY ATTORNEY
Ord/Lcasc Agrccmcnt-SalusCare

REBECCA VAN DEUTEKOM,
CITY CLERK
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LEASE AGREEMENT 

This Lease Agreement (“Lease”) is made and entered into this _____ day of 
___________________, 2017, by and between the CITY OF CAPE CORAL, a Florida 
municipal corporation (“CITY”), and SalusCare, Inc. (“SalusCare”), a Florida not for profit 
corporation (“TENANT”). 

CITY hereby leases to TENANT, and TENANT hereby leases from CITY, certain 
real property, as more particularly described in Exhibit “A” which is attached hereto and 
incorporated herein by reference (“Premises”), subject to the terms, covenants, agreements 
and conditions set forth in this Lease. 

1. TERM.  The initial term of this Lease shall be for ten (10) years and shall
commence on _________________, 2017 and, unless sooner terminated or extended as 
provided in this Lease, shall terminate on _______________, 2027.  Thereafter, this Lease 
shall automatically be extended for successive one (1) year renewal terms unless either 
party notifies the other of its intention not to renew at least sixty (60) days prior to the 
commencement of any renewal term. Notwithstanding the foregoing, CITY may terminate 
this Lease Agreement at any time after the expiration of the first three (3) years of the term, 
upon ten (10) months prior written notice to TENANT if CITY decides, for any reason, to 
redevelop the Leased Premises in a manner inconsistent with continued use of the Leased 
Premises by TENANT. 

2. RENT.  TENANT shall pay to CITY as rent for the Premises the sum of Ten
and no/100 Dollars ($10.00) per year, payable annually, in advance.  

3. TAXES.  TENANT agrees to pay all ad valorem and personal property taxes, if
any, levied or assessed upon or against the Premises during the Lease Term, or any taxes 
arising from the Premises as a result of the improvement or other activity of Tenant on the 
Premises. 

4. UTILITY CHARGES.  TENANT shall pay or cause to be paid in a timely
manner upon receipt of a bill or invoice, all charges for water, gas, electricity, sewer, and 
any and all other utilities used upon the Premises throughout the Lease Term, including 
any connection fees. 

5. USE OF PREMISES.  TENANT shall have the right to use the Premises solely
and exclusively for the operation of a substance abuse treatment facility and counseling 
center and related activities.   TENANT may sublet the premises to a similar organization 
with the written consent of CITY.  For purposes of this section, “similar organization” shall 
mean a governmental or not-for-profit agency which provides social services to residents 
of the City of Cape Coral and other Southwest Florida communities.  The facilities operated 
on the subject property may include, but are not limited to, the following:  mental health 
services, community-based social services, substance abuse treatment services, youth 
services, and aging and adult services. 

Exhibit 1
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 6.  HOURS OF OPERATION.  The operating hours for the facility, grounds, and 
parking lot shall be from 6:00 A.M. to 11:30 P.M.  In extraordinary cases, the TENANT’s 
director may authorize limited use outside normal operating hours if the director 
determines that such use is necessary and is in a client’s best interest. 
 
 7.  BUILDINGS AND IMPROVEMENTS.  All buildings, fixtures and 
improvements of every kind and nature whatsoever that were installed by TENANT shall 
remain the property of TENANT who may remove the same upon termination of this lease, 
provided that such removal is accomplished in a manner which does not damage the Leased 
Premises.  Should TENANT fail to remove said buildings, fixtures or improvements as 
provided herein, TENANT agrees to assign, transfer and set over to CITY all of 
TENANT’s right, title and interest in and to said buildings, fixtures, improvements and any 
personal property not removed by TENANT, for the sum of Ten Dollars ($10.00).  
TENANT further agrees that, should CITY remove said buildings, fixtures, and 
improvements, TENANT will pay to CITY, upon demand, the actual cost of such removal, 
plus the cost of transportation and disposition thereof.  
 
 8.  COMPLIANCE WITH LAWS, ORDINANCES, POLICIES, RULES AND 
REGULATIONS.  TENANT, its clients, licensees and invitees, while on the Premises, 
shall abide by and comply with all ordinance of the City of Cape Coral, laws of the State 
of Florida, laws of the United States, and ordinances, policies rules or regulations of the 
City of Cape Coral, as the same may be amended from time to time. 
 
 9.  SIGNAGE.  TENANT shall neither erect nor maintain upon the Premises any 
signs of any nature whatsoever, without prior written approval of CITY which approval 
shall not be unreasonably withheld, conditioned or delayed. 
 
 10.  REPAIRS AND MAINTENANCE.  TENANT represents that TENANT has 
inspected and examined the Leased Premises and accepts it in its present condition, and 
agrees that CITY shall not be required to make any improvements or repairs whatsoever in 
or upon the property hereby leased; and agrees to keep said premises clean and safe at all 
times during the term of this Lease.  
 
 11.  ASSIGNMENT AND MORTGAGE.  Except as provided in paragraph five (5) 
herein with respect to sublease of the Premises, neither the Leased Premises or any portion 
thereof shall be assigned, hypothecated or mortgaged by TENANT, and any attempted 
assignment, hypothecation or mortgaging of this Lease shall be of no force and effect, and 
shall confer no rights upon any assignee, mortgagee or pledgee.  
 
 12.  INSURANCE AND INDEMNITY.  TENANT shall maintain, throughout the 
term of this Lease, a policy of general liability insurance with combined single limits of 
coverage in an amount not less than One Million Dollars ($1,000,000) per occurrence from 
an insurance company licensed to do business in the State of Florida and approved by 
CITY.  The general liability insurance shall insure and protect TENANT and CITY as 
named insureds, from any and all liability and damages arising from TENANT’s 
occupancy or use of the Leased Premises.  A copy of the general liability insurance policy 
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shall be provided to CITY and a certificate of insurance shall be supplied to CITY’s Risk 
Manager on an annual basis.  In addition, TENANT shall indemnify and hold CITY 
harmless from any and all claims, causes of action, demands, suits, or other actions which 
any person may pursue against CITY by reason of any action, condition or occurrence 
arising out of the use or occupancy of the premises by TENANT, which any said person 
may make or prosecute against the CITY by reason of any act or omission by TENANT, 
including costs and a reasonable attorney’s fee.  This agreement to indemnify shall not be 
subject to technical defenses. 
 
 13.  MECHANICS’ LIENS.  TENANT agrees that, not later than thirty (30) days 
prior to any construction work, labor or materials are used or expended by TENANT or on 
TENANT’s behalf by any person, firm or corporation or by any contractor, TENANT will 
post and record, or cause to be posted or recorded, as provided by law, a notice of 
nonresponsibility on behalf of CITY, giving notice that CITY is not responsible for the 
cost of any work, labor or materials used or expended or to be used or expended on the 
Leased Premises.  
 
 14.  DEFAULT, ATTORNEY FEES, AND COSTS.  In the event that TENANT 
shall be in default of any payment of any rent or in the performance of any of the terms or 
conditions herein agreed to be kept and performed by TENANT, then, in that event, CITY 
may terminate and end this Lease forthwith, and may bring legal action to enforce any of 
the terms hereof, or to obtain possession of the Leased Premises by reason of any default 
of TENANT. The prevailing Party in any legal action against the other Party concerning 
this Lease shall be entitled to its reasonable attorney fees and costs connected to such 
action.  
 
 15.  EMINENT DOMAIN.  If the whole or any substantial part of the Leased 
Premises shall be taken under the power of eminent domain, then this Lease shall terminate 
as to the part so taken from the date when possession of that part is taken for any public 
purpose, and from that day, TENANT shall have the right to either cancel this Lease or to 
continue in possession of the remainder of the Leased Premises under the terms herein 
provided.  All damages that may be awarded for such taking shall belong to and be the 
property of CITY, with the exception of business damages and damages related to any 
improvements belonging to TENANT. 
 
 16.  NOTICES.  Any notices which are required hereunder, or which either CITY 
or TENANT may desire to serve upon the other, shall be in writing and shall be deemed 
served when delivered personally, or when deposited in the United States Mail, postage 
prepaid, return receipt requested, addressed to TENANT at: 
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Ms. Stacey Cook-Hawk 
  SalusCare, Inc. 
  3763 Evans Avenue 
  Fort Myers, Florida 33901 
 
 or addressed to CITY at: 
 
  City of Cape Coral 
  Real Estate Division 
  PO Box 150027 
  Cape Coral, FL 33915-0027 
 
 17.  Waiver by CITY of any default in performance by TENANT of any of the 
terms, conditions, or covenants contained herein, shall not be deemed a continuing waiver 
of the same or of any subsequent default by TENANT. 
 
 18.  SEVERABILITY.  The invalidity or unenforceability of any provision of this 
Lease shall not affect other provision of this Lease Agreement and the Agreement shall be 
construed in all respects as if such invalid or unenforceable provisions were omitted. 
 
 19.  SUCCESSORS IN INTEREST.  Each and every covenant, condition, and 
restriction contained in this Lease Agreement shall inure to the benefit of and shall be 
binding upon the successors in interest of TENANT and CITY. 
 
 20.  RELATIONSHIP OF PARTIES.  Nothing contained in this Lease Agreement 
shall be deemed or construed by the parties or by any third person to create the relationship 
of principal and agent, or of partnership, joint venture, or of any association between CITY 
and TENANT, and neither the method of computation of rent nor any other provisions 
contained in this Lease Agreement nor any acts of the parties shall be deemed to created 
any relationship between CITY and TENANT, other than the relationship of Lessor and 
Lessee. 
 
 21.  MODIFICATION.  The terms of this Lease Agreement may only be modified 
in writing and signed by both parties. 
 
 
 

(REMAINDER OF PAGE INTENTIONALLY LEFT BLANK) 
   
   



IN WITNESS WHEREOF, the parties hereto have caused this Lease to be 
executed on the date set forth below. 

Signed, sealed and delivered 
in the presence of: 

Print: --------

Print: --------

APPROVED AS TO FORM 

Dolores Menendez, City Attorney 

~/~LL~ StHL~tfrl ~u . 
Print: M IC ne\le S\l\±}1e( IQJ\_d 

CITY OF CAPE CORAL, a Florida 
municipal corporation 

BY: -----------
Marni Sawicki, Mayor 

Date: -----------

SALUSCARE, INC., a Florida not for profit 
corporation 

v:577<"~ 
"' Stacey Cook-Hawk, CEO 

Date: \ 1i . N 0 v e. m ber I QD I Lo 
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EXHIBIT “A” 
 
Commence at the northwest point of intersection of Block 833B, Cape Coral Unit 24, 
according to Plat Book 14, Pages 56 through 77 of the Public Records of Lee County, 
Florida; thence along the south right-of-way line of S.E. 11th Street, S89˚29’40”E, 25.17 
feet to the Point of Beginning; thence continue along said south right-of-way line,           
S89˚29’40”E, 369.53 feet; thence S00˚30’20”W, 190.00 feet; thence N89˚29’40”W, 
393.38 feet, to the east right-of-way line of S.E. 6th Court; thence along said east right-of-
way line, N00˚06’22”E, 164.83 feet to the beginning of a curve concave to the southeast, 
having a radius of 25.00 feet, a central angle of  90˚23’58”, a chord distance of 35.48 feet 
and a chord bearing of N45˚18’21”E; thence along the arc of said curve, 39.44 feet to the 
Point of Beginning. 
 





Item
Number: B.(1)

Meeting
Date: 1/23/2017

Item Type: ORDINANCES/RESOLUTIONS -
Introductions

AGENDA
REQUEST FORM

CITY OF CAPE
CORAL

 

TITLE:
Ordinance 2-17 Set Public Hearing date for February 6, 2017

REQUESTED ACTION: 

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  
 2. Is this a Strategic Decision?  

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:
P&Z recommendation:
At the January 4, 2017 meeting, the Planning and Zoning Commission/Local Planning Agency
voted (7-0) to recommend approval of Ordinance 2-17. There was one speaker during public
hearing.
Staff Recommendation:
Planning Division Staff recommends approval of the requested amendment.

SUMMARY EXPLANATION AND BACKGROUND:
WHAT THE ORDINANCE ACCOMPLISHES:
An ordinance amending Article VIII, Administration, of the City of Cape Coral Land Use and
Development Regulations, creating Section 8.14, Reasonable Accommodation Procedures, to
implement a procedure for reasonable accommodation with respect to Zoning and Land Use
Regulations, Ordinances, rules and policies for persons with disabilities; providing severability and
an effective date.

LEGAL REVIEW:

EXHIBITS:



Ordinance 2-17
Staff Presentation

PREPARED BY:

 Division-   Department- City
Attorney 

SOURCE OF ADDITIONAL INFORMATION:
Vince Cautero, DCD Director

ATTACHMENTS:
Description Type
Ordinance 2-17 Ordinance
Staff Presentation Backup Material



ORDINANCE 2 - 17 

AN ORDINANCE AMENDING ARTICLE VIII, ADMINISTRATION, OF THE CITY OF 
CAPE CORAL LAND USE AND DEVELOPMENT REGULATIONS, CREATING SECTION 
8.14, REASONABLE ACCOMMODATION PROCEDURES, TO IMPLEMENT A 
PROCEDURE FOR REASONABLE ACCOMMODATION WITH RESPECT TO ZONING 
AND LAND USE REGULATIONS, ORDINANCES, RULES, AND POLICIES FOR PERSONS 
WITH DISABILITIES; PROVIDING SEVERABILITY AND AN EFFECTIVE DATE. 

WHEREAS, the Federal Fair Housing Act (42 U.S.C. 3601 et seq.) ("FHA") has as one of its principal 
aims, the prevention of discrimination against persons with handicaps, in the use or enjoyment of a 
dwelling; and 

WHEREAS, Title II of the Americans with Disabilities Act (42 U.S.C. 12131 et seq.) ("ADA") 
prohibits state and local governments from discriminating against individuals with disa~ilities; and 

WHEREAS, the Department of Community Development recommends a text amendment to the 
Cape Coral Land Use and Development Regulations to allow reasonable accommodation to the City's 
zoning and land use regulations, rules, ordinances, policies, and procedures for persons with disabilities, 
in compliance with federal law; and 

WHEREAS, the Cape Coral City Council hereby finds that this ordinance is in the best interest of the 
public health, safety, and welfare. 

NOW, THEREFORE, THE CITY. OF CAPE CORAL, FLORIDA, HEREBY ORDAINS THIS 
ORDINANCE AS FOLLOWS: 

SECTION 1. The City of Cape Coral Land Use and Development Regulations, Article VIII, 
Administration, is hereby amended to create a new Section 8.14, Reasonable Accommodation 
Procedures, as follows: 

§ 8.14 Reasonable Accommodation Procedures. 

i Purpose and general provisions. This section implements the policy of the city regarding 
requests for reasonable accommodation to its zoning and land use regulations. rules. ordinances. 
policies. and procedures for persons with disabilities to use and enjoy housing. as provided by the 
Federal Fair Housing Act (42 U.S.C. 3601 et seq.) ("FHA") and Title II of the Americans with 
Disabilities Act (42 U.S.C. 12131 et seq.) ("ADA"). 

A. For purposes of this section. a "disabled" individual or person is an individual who 
qualifies as disabled and/ or handicapped under the FHA and/ or ADA. Any person 
who is disabled (or qualifying entities) may request reasonable accommodation with 
respect the city's zoning and land use regulations. rules. ordinances. policies. and 
procedures as provided by the FHA and the ADA pursuant to the procedures set 
out in this section. For purposes of this section. a "qualifying entity" shall mean. a 
licensed service provider of the state of Florida as defined by Section 397 .311. 
Florida Statutes. as amended from time to time. All qualifying entities shall submit 
as part of an application for a reasonable accommodation. proof of the licensable 
service component the qualifying entity holds pursuant to Chapter 397. Florida 
Statutes. as amended from time to time. 

B. The following general provisions shall be applicable: 

L The city shall display a notice on the city's webpage (and shall maintain copies 
available for review in the City Clerk's Office) advising the public that disabled 
individuals (and qualifying entities) may request reasonable accommodation as 
provided herein. 

2. A disabled person may apply for a reasonable accommodation on his/her own 
behalf or may be represented at all stages of the reasonable accommodation 
process by a person designated in writing by the disabled person. 

3. The city shall provide assistance and accommodation as is required pursuant to 
the FHA and ADA in connection with a disabled person's request for 
reasonable accommodation. including without limitation. assistance with 
reading application questions. responding to questions. completing the 



necessary forms. filing an appeal. and appearing at a hearing to ensure the 
process is accessible . 

. 2 Reasonable accommodation request form. A request by an applicant for reasonable 
accommodation under this section shall be made in writing by completion of a reasonable 
accommodation request form and submitted to the Department of Community Development. The 
reasonable accommodation request form is maintained by the Department of Community 
Development and shall contain such questions and requests for information as are necessary for 
processing the reasonable accommodation request. The reasonable accommodation request form shall. 
at a minimum. require the following information: 

A. Name and contact information for applicant; 
B. Address of housing or other location at which accommodation is requested; 
C. Name and mailing address of subject property owner; 
D. Description of reasonable accommodation requested; 
E. Description of the specific regulation(s) and/ or procedure(s) from which 

accommodation is sought; 
F. Reasons the reasonable accommodation may be necessary for the individual(s) with 

disabilities to use and enjoy the housing or other service; 
G. Name and contact information for applicant's authorized representative. if 

applicable; and 
H. Signature of applicant. or authorized representative . 

. 3 Medical information.· con,,fidentiality. Should the information provided by the disabled 
person to the city include medical information or records. including records indicating the medical 
condition. diagnosis or medical history of the disabled person. such individual may. at the time of 
submitting such medical information. request that the city. to the extent allowed by law. treat such 
medical information as confidential information of the disabled person. The city shall thereafter 
endeavor to provide written notice to the disabled person. and/ or their representative. of any 
request received by the city for disclosure of the medical information or documentation which the 
disabled person has previously requested be treated as confidential by the city. The city will 
cooperate with the disabled person. to the extent allowed by law. in actions initiated by such 
individual to oppose the disclosure of such medical information or documentation. but the city shall 
have no obligation to initiate. prosecute. or pursue any such action. or to incur any legal or other 
expense (whether by retention of outside counsel or allocation of internal resources) in connection 
therewith. and may comply with any judicial order without prior notice to the disabled person . 

.4 Determination process. The city manager. or designee. shall have the authority to 
consider and act on requests for reasonable accommodation. When a reasonable accommodation 
request form has been completed and submitted to the Department of Community Development. it 
shall be referred to the city manager. or designee. for review and consideration. 

A. The city manager. or designee. shall issue a written determination within forty-five 
( 45) days of the date of receipt of a completed application. except as provided in 
paragraph C. below. and may. in accordance with federal law. (1) grant the 
accommodation request. (2) grant a portion of the request and deny a portion of the 
request and/ or impose conditions upon the grant of the request. or (3) deny the 
request. in accordance with federal law. If the request is denied. the determination 
shall state the grounds therefore. All written determinations shall give notice of the 
right to appeal. 

B. The notice of determination shall be sent to the requesting party (i.e .. the disabled 
individual or authorized representative) by certified mail. return receipt requested. 

C. If reasonably necessary to reach a determination on the request for reasonable 
accommodation. the city manager. or designee. may. prior to the end of said forty
five ( 45) day period. request additional information from the requesting party. 
specifying in detail what information is required. Such additional information may 
include. but not be limited to. additional medical information from the requesting 
party. The requesting party shall have fifteen (15) days after the date of the request 
for additional information to provide the requested information. In the event a 
request for additional information is made. the forty-five ( 45) day period to issue a 
written determination shall no longer be applicable. and the city manager. or 
designee. shall issue a written determination within thirty (30) days after receipt of 
the additional information. If the requesting party fails to provide the requested 
additional information within said fifteen (15) day period. the city manager. or 
designee) shall issue a written notice advising that the requesting party had failed to 
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timely submit the additional information and therefore the request for reasonable 
accommodation shall be deemed abandoned and/or withdrawn and no further 
action by the city with regard to said reasonable accommodation request shall be 
required. 

~ Criteria for determination. In determining whether the reasonable accommodation 
request shall be granted or denied. the requesting party shall be required to establish that they are 
protected under the FHA and/or ADA by demonstrating that they are handicapped or disabled. as 
defined in the FHA and/or ADA. For purposes of this section. the disabled individual must 
demonstrate to the city: 

A. (i) A physical or mental impairment which substantially limits one (1) or more major 
life activities; (ii) a record of having such impairment; or (iii) that they are regarded as 
having such impairment; and 

B. That the proposed accommodation being sought is reasonable and necessary to 
afford handicapped/disabled persons equal opportunity to use and enjoy housing . 

. 6 Required -findings. A request for reasonable accommodation pursuant to this section 
shall be approved. with or without conditions. if the city manager. or designee. finds. based upon all 
of the evidence presented. that all of the following findings are made: 

A. The property or dwelling that is the subject of the request for reasonable 
accommodation will be occupied by a disabled person; 

B. The requested accommodation is necessary to provide a disabled person with an 
equal opportunity to use and enjoy a dwelling; 

C. The requested accommodation will not impose an undue financial or administrative 
burden on the city; and 

D. The requested modification will not require a fundamental alteration in the nature of 
a city program or law . 

. 7 Conditions of approval. In granting a request for reasonable accommodation. the city 
manager. or designee. may impose conditions of approval deemed reasonable and necessary to 
ensure that the reasonable accommodation would comply with the findings of this section. 
including. but not limited to the following: 

A. Inspection of the property periodically. as specified. to verify compliance with this 
section and any conditions of approval. 

B. Recordation of a deed restriction requiring removal of the improvements when the 
need for which the accommodation was granted no longer exists. except where the 
city manager. or designee. finds that removal would constitute an unreasonable 
financial burden and/ or is physically integrated with the structure and cannot feasibly 
be removed. If applicable. the restrictive covenant shall provide that the reasonable 
accommodation does not run with the land and shall terminate upon any sale. 
transfer. lease. or other conveyance of the property. 

C. Time limits and/or expiration of the approval. if the need for which the 
accommodation was granted no longer exists. 

D. Measures to reduce the impact on surrounding uses. 
E. Measures in consideration of the physical attributes of the property and structures. 
F. Other conditions necessary to protect the public health. safety. and welfare . 

. 8 Appeal of determination. Within thirty (30) days from the date of the city manager's. or 
designee's. determination on a reasonable accommodation request or a revocation or modification 
of a reasonable accommodation. the applicant may appeal the decision. All appeals shall contain a 
written statement containing sufficient detail of the grounds for the appeal. Appeals pursuant to this 
section shall be to the City Council who shall. after public notice and a public hearing. render a 
written determination as soon as reasonably practicable. but in no event later than sixty (60) days 
after an appeal has been filed. Notice of any public hearing hereunder shall be provided to the 
applicant at least ten (10) days in advance of the public hearing . 

. 9 Fees. There shall be no fee imposed by the city in connection with a request for 
reasonable accommodation under this section or an appeal of a determination on such request to 
the City Council. and the city shall have no obligation to pay a requesting party's (or an appealing 
party's. as applicable) attorneys' fees or costs in connection with the request. or an appeal. 
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iQ Stqy of enforcement. While an application for reasonable accommodation. or appeal or 
a determination of same. is pending before the city. the city will not enforce the subject zoning 
ordinance. rules. policies. and procedures against the applicant. However. should the applicant 
proceed with any property purchase. building. construction. or other work associated with 
establishing a project or residence housing individuals covered by the FHA or the ADA while an 
application or appeal for reasonable accommodation is pending. the applicant understands that any 
of these actions are done at the applicant's own risk because the application or appeal may be 
denied. 

Jl Revocation of reasonable accommodation. Any reasonable accommodation received shall 
be subject to revocation or modification if the holder of the reasonable accommodation or the 
property upon which the accommodation is granted is found in violation of any provision of the 
written determination granting the reasonable accommodation by a court of law or by the special 
magistrate hearing code enforcement cases. and the holder of the reasonable accommodation has 
failed to correct such violation. The city shall send a notice of hearing on a proposed revocation or 
modification of a reasonable accommodation by certified mail. return receipt requested. to the 
holder of the reasonable accommodation at least thirty (30) days prior to the date of the hearing. 
The city manager. or designee. shall have the authority to consider and act on a revocation or 
modification of a reasonable accommodation. after notice and hearing during which the reasonable 
accommodation holder shall have the opportunity to present evidence and be heard. 

SECTION 2. Severability. In the event that any portion or Section of this ordinance is determined 
to be invalid, illegal or unconstitutional by a court of competent jurisdiction, such decision shall in 
no manner affect the remaining portions or Sections of this ordinance which shall remain in full 
force and effect. 

SECTION 3. Effective Date. This ordinance shall become effective immediately after its adoption 
by the Cape Coral City Council. 

ADOPTED BY THE COUNCIL OF THE CITY OF CAPE CORAL AT ITS REGULAR 
SESSION THIS DAY OF , 2017. 

VOTE OF MAYOR AND COUNCILMEMBERS: 

SAWICKI 
BURCH 
CARIOSCIA 
STOUT 

MARNI L. SAWICKI, MAYOR 

LEON 
ERB RICK 
WILLIAMS 
COSDEN 

ATTESTED TO AND FILED IN MY OFFICE THIS DAY OF 
2017. 

ORD/ Reasonable Accomodation 
DRAFT: 12/ 9/ 16 
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REBECCA VAN DEUTEKOM 
CITY CLERK. 



 
Ordinance 2-17 

Purpose and Background 
 • Implements reasonable accommodation procedures in the Land Use 

and Development Regulations 

 

• Federal Fair Housing law prevents discrimination against persons 
with handicaps in the use of a dwelling 
• Applicable to zoning and land use, ordinances, rules, and policies 

 

• ADA prohibits state and local governments from discriminating 
against individuals with disabilities 

 



Ordinance 2-17 
Summary and Recommendation 

• Defines a “disabled” individual/person and “Qualifying Entity” 

• Provisions for the following: 
• Application 

• Medical Information and Confidentiality 

• Determination Process 

• Conditions 

• Appeals 

• Enforcement/Revocation 

• Effective upon adoption 

• Staff recommends APPROVAL 

 



Item
Number: B.(2)

Meeting
Date: 1/23/2017

Item Type: ORDINANCES/RESOLUTIONS -
Introductions

AGENDA
REQUEST FORM

CITY OF CAPE
CORAL

 

TITLE:
Ordinance 3-17 Set Public Hearing date for February 6, 2017

REQUESTED ACTION: 

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  
 2. Is this a Strategic Decision?  

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:
P&Z recommendation:
At the January 4, 2017 meeting, the Planning and Zoning Commission/Local Planning Agency
voted (5-1 with 1 abstention) to recommend approval of Ordinance 3-17. There were no speakers
during public hearing.
Staff Recommendation:
Planning Division Staff recommends approval of the requested amendment.

SUMMARY EXPLANATION AND BACKGROUND:
WHAT THE ORDINANCE ACCOMPLISHES:
An ordinance amending the City of Cape Coral Comprehensive Plan by Amending the Future Land
Use element; providing for severability and an effective date.

LEGAL REVIEW:

EXHIBITS:
Memo from DCD to CM
Ordinance 3-17
FLU Policy 1.15.n Staff Summary TXT16-0001



Staff Presentation

PREPARED BY:

 Division-   Department- City
Attorney 

SOURCE OF ADDITIONAL INFORMATION:
Wyatt Daltry, Planning Team Coordinator

ATTACHMENTS:
Description Type
Memo from DCD to CM Backup Material
Ordinance 3-17 Ordinance
FLU Policy 1.15.n Staff Summary TXT16-0001 Backup Material
Staff Presentation Backup Material





ORDINANCE 3 - 17 

AN ORDINANCE AMENDING THE CITY OF CAPE CORAL COMPREHENSIVE PLAN 
BY AMENDING THE FUTURE LAND USE ELEMENT; PROVIDING FOR 
SEVERABILITY AND AN EFFECTIVE DA TE. 

NOW, THEREFORE, THE CITY OF CAPE CORAL, FLORIDA, HEREBY ORDAINS AS 
FOLLOWS: 

Section 1. The City of Cape Coral hereby adopts Comprehensive Plan amendments necessary to 
update the Comprehensive Plan as follows: 

The amendment to Policy 1.15 of the Future Land Use Element provides for greater 
development flexibility within the Commercial Activity Center (CAC) Future Land Use 
Classification. The amendment to the Future Land Use Element is described in Exhibit A, 
attached hereto and incorporated herein by reference. 

Section 2. Severability. In the event that any portion or section of this Ordinance is determined 
to be invalid, illegal or unconstitutional by a court of competent jurisdiction, such decision shall in 
no manner affect the remaining portions or sections of this Ordinance which shall remain in full 
force and effect. 

SECTION 3. Effective Date. The effective date of this plan amendment shall be thirty-one (31) 
days after the state land planning agency notifies the City that the plan amendment package is 
complete, or if timely challenged, the date a final order is issued by the Administration Commission 
finding the amendment to be in compliance in accordance with Chapter 163.3184(3)(c)4., F.S., 
whichever is applicable. 

ADOPTED BY THE COUNCIL OF THE CITY OF CAPE CORAL AT ITS REGULAR 
SESSION THIS DAY OF , 2017. 

VOTE OF MAYOR AND COUNCILMEMBERS: 

SAWICKI 
BURCH 
CARIOSCIA 
STOUT 

MARNI L. SA WICK.I, MAYOR 

LEON 
ERB RICK 
WILLIAMS 
COSDEN 

ATTESTED TO AND FILED IN MY OFFICE THIS ___ DAY OF _____ _ 
2017. 

APPROVED AS TO FORM: 

DOLORESD.MENENDEZ 
CITY ATTORNEY 
Comp Plan .Amendment-C.AC Detached Properties 

REBECCA VAN DEUTEKOM 
CITY CLERK~ 



EXHIBIT A 

FUTURE LAND USE ELEMENT 

GOAL: TO PROTECT THE PUBLIC INVESTMENT BY ENCOURAGING THE 
EFFICIENT USE OF COMMUNITY INFRASTRUCTURE AND NATURAL 
RESOURCES; ASSURE THE ORDERLY, EFFICIENT GROWTH OF THE CITY BY 
ENCOURAGING DEVELOPMENT IN THOSE AREAS WHICH ARE BEST SERVED 
BY INFRASTRUCTURE AND COMMUNITY SERVICES; PROMOTE NEW LAND 
USES WHICH CREATE THE LEAST POSSIBLE DISRUPTION TO EXISTING USES; 
CREATE A STRATEGY WHICH ANTICIPATES FUTURE COMMUNITY NEEDS BY 
ACQUIRING AND ASSEMBLING PLATTED LANDS; AND PROTECT THE RIGHTS 
OF INDIVIDUAL PROPERTY OWNERSHIP, CONSISTENT WITH PUBLIC NEEDS. 

OBJECTIVE 1: Managing Future Growth and Development: The City of Cape Coral will 
manage future growth and land development by adopting, implementing, and enforcing new 
regulatory vehicles. All land development regulations called for in this Plan shall be 
adopted and implemented in accordance with the provisions of S. 163.3202, Florida 
Statutes. The short-term planning timeframe shall be established as up to the year 2020, 
while the long-term planning horizon shall be the year 2035. 

Policy 1.15: Land development regulations adopted to implement this comprehensive plan 
will be based on, and will be consistent with, the standards for uses and densities/intensities 
as described in the following future land use classifications. In no case shall maximum 
densities allowable by the following classifications conflict with Policy 4.3.3 of the 
Conservation and Coastal Management Element regulating density of development within 
the Coastal High Hazard Area. 

n. Commercial Activity Center (CAC): The purpose of this future land use 
classification is to promote non-residential and mixed-use development at key 
locations, within close proximity to major corridors throughout the City of Cape 
Coral in areas where a mix of uses may be developed. The Commercial Activity 
Center classification is a mixed-use classification designed to minimize the need for 
vehicle trips through the development of both residential and non-residential uses in 
a single project. Furthermore, the purpose of the Commercial Activity Center is to 
integrate all uses through landscape, site, and architectural design standards. In 
addition, the Commercial Activity Center land use classification is intended to 
provide locations that offer employment opportunities and daily goods and services 
to the local community and, in some instances, attract patrons from the region. 
Commercial Activity Centers are intended to be pedestrian friendly and 
interconnected with adjacent projects - whether residential or non-residential. 

Pre-Existing Single Family Residences Allowed 

It is the desire of the City of Cape Coral to protect the rights of owners of single 
family homes located within a Commercial Activity Center (CAC), which homes 
had either: 

a) Been lawfully constructed, or had applied for or received a building permit at their 
current locations prior to the designation of the subject as part of a CAC future land 
use classification; or, 

b) Been lawfully constructed, or had applied for or received a building permit at their 
current locations under a former CAC future land use classification. 

The Commercial Activity Center Future Land Use Classification shall specifically 
acknowledge that such In this classification single family residences that meet the 
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criteria stated above may continue to be maintained, remodeled, expanded, or rebuilt, 
and that the owners of such properties may continue to enjoy all of the rights, 
privileges and responsibilities of home ownership, including the ability to sell or 
rent their homes to other parties. In and of themselves, ·pre-existing single family 
residences do not necessarily constitute Free-Standing Residential development, 
unless they otherwise meet the criteria for such development, as discussed under Use 
Area Allocations, below. If pre-existing single family residences, as defined in this 
section, are included as part of a larger approved development project, the preexisting 
status of the residences is lost, and such residences become subject to the City Land 
Use and Development Regulations regarding non-conforming structures. 

Detached Properties 

Development of duplex and multi-family residential uses in the Commercial Activity 
Center is permitted for properties that are deemed to be detached, in order to promote 
compatibility and continuity of existing development. Detached properties are those 
that share specific features that constitute obstacles to non-residential development, 
such as physical or topographical constraints, significant residential development 
patterns in the vicinity, relatively small property area, and lack of viable access to 
collector or arterial roads. Criteria used to determine whether a property is a 
detached property shall be defined in the Land Use and Development Regulations. 

If deemed a detached property, the property shall be identified as such in the City' s 
records. Owners of such properties may continue to enjoy all of the rights, privileges, 
and responsibilities of home ownership, including the ability to sell or rent their 
homes to other parties. Development of duplex or multi-family uses within detached 
properties shall be permitted with a maximum density of 16 units per acre. 

Density, Intensity, and Use Area Allocations 

As an incentive for land assembly, the allowable densities, intensities, and use area 
allocations within a Commercial Activity Center vary with the land area within the 
development project. The land area within a development project is determined by 
the land area encompassed by a single application for development project approval. 
A development project approval can consist of one or more properties that are the 
subject of a single application for development including, but not limited to, a 
Planned Development Project or Site Plan. Amendment of an approved development 
project to expand or contract the land area does not alter its status as a single 
application for development project approval. If an application for development 
consists of properties that are not contiguous, the application must demonstrate 
that the properties function as a unified development. If the application for 
development approval is a Planned Development Project that includes a request for 
vacation ofright-of-way, then that portion of the vacated area ofright-of-way, which 
would be owned or controlled by the project developer, can be included in the 
development project size calculation. 

Density: In development projects that qualify for residential uses (see below), 
the baseline residential density shall be 4.4 dwelling units per acre. The 
baseline density is the maximum density available to projects that are not 
eligible to receive density exceeding the baseline density, or to projects that 
are eligible but that do not participate in the Development Incentive Program 
(DIP) tm4Lor Transfer of Development Rights (TDR) Program. 

In order to be eligible to receive density exceeding the baseline density 
through the Transfer of Development Rights (TDR) Program and/or the 
Development Incentive Program (DIP), a development project within a 
Commercial Activity Center (CAC) must consist of at least 5 acres of 
contiguous platted lots, or platted or unplatted tract(s), or any combination 
thereof. 

If the above criterion has been met, the project becomes eligible to seek density 
exceeding the baseline density through the TDR Program, the DIP, or a 
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combination of the two programs. To derive density exceeding the baseline 
density through the TDR Program or DIP, an applicant must complete the 
processes identified within the City of Cape Coral Land Use and Development 
Regulations. 

If the applicant for density exceeding the baseline density opts to participate 
in the City of Cape Coral's Development Incentive Program (DIP), the 
applicant would be required to contribute to the City of Cape Coral's Public 
Improvement Fund (PIF) in an amount sufficient to qualify for 25% (or 
between 25% and 50% for projects that meet the criteria to provide up to 50% 
of the differential between the baseline and maximum permitted density 
and/or intensity in any DIP category) of the credit points necessary to attain 
the density exceeding the baseline density. Such contribution to the PIF 
category shall be counted as a creditable activity required to support the 
application for increased density. Administration, collection, and disbursal 
of monies within the fund are set forth in the Land Use and Development 
Regulations. 

Intensity: The baseline intensity of non-residential uses shall be a Floor Area 
Ratio (FAR) of 0.5 , regardless of the size of the development. The baseline 
intensity is the maximum intensity available without participation in the 
Development Incentive Program (DIP) and/or Transfer of Development 
Rights (TDR) Program. Increases above the baseline intensity may be 
permitted, up to the maximum Floor Area Ratio (FAR) of 2.0, regardless of 
the size of development, through participation in the Development Incentive 
Program (DIP) and/or Transfer of Development Rights (TDR) Program. 
Note that, if the CAC project developer is only seeking an intensity increase 
(and not a density increase), said developer is not subject to the eligibility 
requirement, as referenced above under Density, and is neither required to 
participate nor prohibited from participation in the Public Improvement Fund 
(PIF). 

Limitations on Density and Intensity within CACs 

In the Urban Services Reserve Area, where central water and sewer are not available, 
residential uses are restricted to 4.4 dwelling units per acre and non-residential uses are 
limited to uses that do not generate an estimated flow of more than 1,320 gallons of sewage 
per acre per day. Estimated flows shall be based on 64E-6.008 Florida Administrative 
Code, as may be amended from time to time. 

Use Area Allocations: All land areas within a CAC shall be categorized as one of the three 
following use areas: 

1) Free-standing Non-Residential; 
Free-standing non-residential areas include the footprint and land areas 
associated with buildings that contain no residential units. 

2) Free-standing Residential; 
Free-standing residential areas include the footprint and land areas associated 
with buildings that contain residential units and buildings that contain 
nonresidential floor area usage that is less than thirty (30) percent of the 
building' s floor area. In calculating the floor area of the building, the total 
floor area of the building is the floor area of the building remaining 
after the area of any structured parking is excluded. Also, any pre-existing 
single family residences do not necessarily constitute Free- Standing 
Residential development, unless such residences otherwise meet the criteria 
for such development. 

3) Compound Use. 
Compound use areas include the footprint and land areas associated with 
compound use buildings that, for the purposes of this section, are defined as 
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buildings with at least thirty percent (30%) of their floor areas allocated to 
non-residential uses. In calculating the floor area of the building, the total 
floor area of the building is the floor area of the building remaining after the 
area of any structured parking is excluded. 

The land area that may be allocated to any of the 3 use area allocations varies with the size 
of the development project, with generally increasing flexibility as a function of the total 
land area of the development. Densities and intensities associated with any of the three use 
area categories apply only to the land area of the project that is allocated to that specific use. 
In determining the land area within any of the three use area allocations, the area of any 
common areas, including, but not limited to, areas for surface water management, parking, 
landscaping, and circulation, shall be apportioned among the three use area allocations in 
the same proportion as the non-common areas relate to the area of the development project, 
excluding common areas. 

Use ef the PDP Preeess 

Every development project, regardless of size or use area allocations, is required to be 
approved through the PDP process. Pre existing single family residences, as defined within 
this future land use classification, which are being maintained, remodeled, expanded, or 
rebuilt, are not required to be reviewed through the PDP process. 

Development Projects Less Than 5 Acres in Area 

Free-standing Non-Residential: 
Free-standing non-residential areas are not required but may constitute up to 100 percent of 
the development project area. Increases above the baseline intensity of 0.5 may be 
permitted, up to the maximum Floor Area Ratio (FAR) of 2.0, regardless of the size of 
development, through participation in the Development Incentive Program (DIP) andfor 
Transfer of Development Rights (TDR) Program. 

Compound Use: 
Compound Use areas are not required but may constitute up to 100 percent of the 
development project area. No increases above the baseline density of 4.4 units per acre may 
be permitted. 

Free:standing Residential : 
Free-standing residential areas are not allowed, except on sites identified as a "detached 
property". 

Development Projects 5 acres or larger, but less than 10 acres 

Free-standing Non-Residential: 
Free-standing non-residential areas are not required but may constitute up to 100 percent of 
the .§: development project area. Increases above the baseline intensity of 0.5 may be 
permitted, up to the maximum Floor Area Ratio (FAR) of 2.0, regardless of the size of 
development, through participation in the Development Incentive Program (DIP) andfor 
Transfer of Development Rights (TDR) Program. 

Compound Use: 
Compound Use areas are not required but may constitute up to 100 percent of the .§: 

development project area. Increases above the baseline density of 4.4 units per acre may be 
permitted, up to the maximum density allowed (10 units per acre), through participation 
in the Development Incentive Program (DIP) and/or Transfer of Development Rights (TDR) 
Program. To be eligible for densities above the baseline density, the development project 
must meet the requirements contained under Density, above. 

Free:standing Residential: 
Free-standing residential areas are not allowed required but may constitute up to 100 percent 
of a development project area. Only multi-family residential development shall be permitted 
as free-standing residential. 
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Development Projects 10 acres or larger, but less than 20 acres 

Free-standing Non-Residential: 
Free-standing non-residential areas are not required but may constitute up to 8-0 100 percent 
of the~ development project area. Increases above the baseline intensity of 0.5 may be 
permitted, up to the maximum Floor Area Ratio (FAR) of 2.0, regardless of the size of 
development, through participation in the Development Incentive Program (DIP) andlor 
Transfer of Development Rights (TDR) Program. 

Compound Use: 
Compound Use areas shall constitute no less than 20 percent of the land area and are not 
required but may constitute up to 100 percent of the land a development project · area. 
Increases above the baseline density of 4.4 units per acre may be permitted, up to the 
maximum density of R lQ units per acre. To be eligible for densities above the baseline 
density, the development project must meet the requirements contained under Density, 
above. 

Free:standing Residential: 
Free standing residential areas are not allowed. Free-standing residential areas are not 
required but may constitute up to 100 percent of a development project area. Only multi
family residential development shall be permitted as free-standing residential. 

Development Projects 20 Acres or Larger 

Free-standing Non-Residential: 

Free-standing non-residential areas shall constitute no less than 20 percent of the land area 
and may constitute a maximum of 80 are not required but may constitute up to 100 percent 
of the land a development project area. Increases above the baseline intensity of 0.5 may be 
permitted, up to the maximum Floor Area Ratio (FAR) of 2.0, regardless of the size of 
development, through participation in the Development Incentive Program (DIP) and/or 
Transfer of Development Rights (TDR) Program. 

Compound Use: 
Compound Use areas shall constitute no less than 20 percent of the land area and may 
constitute 80 are not required but may constitute up to 100 percent of the land a development 
project area. Increases above the baseline density of 4.4 units per acre may be permitted, up 
to the maximum density of20 units per acre. To be eligible for densities above the baseline 
density, the development project must meet the requirements contained under Density, 
above. 

Free:standing Residential: 
Free-standing residential areas may constitute a maximum of 20 are not required but may 
constitute up to 50 percent of the land a development project area. Increases above the 
baseline density of 4 . 4 units per acre may be permitted, up to the maximum density of 8 
units per acre. To be eligible for densities above the baseline density, the development 
project must meet the requirements contained under Density, above. Only multi-family 
residential development shall be permitted as free-standing residential. 
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Table of CAC Development Parameters 

Land Area of DeveloQment Project 

Less than 5 acres or 10 acres 20 or 
5 acres in larger, but or larger, more 
area less than but less acres 

10 acres than 20 
acres 

PDP RequiFed ¥es ¥es ¥es ¥es 
Free-Standing Non-Residential 
Area 
(not including Compound Use) 

Minimum 
0% 0% 0% ±Q_Qo/o 

Maximum 100% 100% w 100% w 100% 

Minimum Intensity 0.52 0.52 0.52 0.52 

Maximum Intensity 2.02 2.02 2.02 2.02 

Compound Use Minimum 
Area 0% 0% ±Q_Qo/o ±Q_Qo/o 

Maximum Area 100% 100% 100% w 100% 

Baseline Density (dwelling 
units(DU)/acre) 4.4 4.41 ,3 4.41 ,3 4.41 ,3 

Maximum Density DU/acre) Not 
allowed 10.01

•
3 ~lQl ,3 20.01

•
3 

Free-Standing Residential 
Minimum Area 0% 0% 0% 0% 

Maximum Area G 100%1! G 100% G 100% ±Q50% 

Baseline Density (DU/acre) Net Net Net 4-4-8 
allev,ied alle1tved alle1~ied 

Maximum Density Net Net Net ~H 

(DU/acre) allewed allowed allowed 163 

16a 163 163 

Increases in density above the baseline density are permitted only through 
participation in the Development Incentive Program (DIP) and/or the City's Transfer of 
Development Rights (TOR) program, as described under Density, above. 

2 Increases above the baseline intensity of 0.5 may be permitted , up to the maximum 
Floor Area Ratio (FAR) of 2.0, regardless of the size of development, through 
participation in the Development Incentive Program (DIP) and/or Transfer of 
Development Rights (TOR) Program. 

3 In the Urban Services Reserve Area, where central water and sewer are not available, 
residential uses are restricted to 4.4 dwelling units per acre and non-residential uses 
are limited to uses that do not generate an estimated flow of more than 1,320 gallons of 
sewage per acre per day. Estimated flows shall be based on 64E-6.008 Florida 
Administrative Code, as may be amended from time to time. 

a Detached properties only 

The City has adopted the Marketplace-Residential (MR) zoning district as consistent 
with the Commercial Activity Center Future Land Use Classification. 
Additional zoning districts may be developed in the future to implement this land 
use initiative. 

Although, the Pedestrian Commercial (C-1) and Professional Office (P-1) zoning 
districts were formerly considered to be consistent with, but generally 
discouraged within, the Commercial Activity Center future land use classification, 
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these zoning districts are currently considered to be inconsistent with the CAC 
Future Land Use Classification. 

The factors to consider during review of a rezoning petition are as follows: 

The amount, type and location of existing zoned commercial and residential land, 
and developed commercial uses, within the Commercial Activity Center and along 
the corridor segment, as identified in the Commercial Corridor Study; 

Market demand for the allowable uses v1ithin the requested zoning district; 

Existing patterns of land use within the Commercial Activity Center and within two 
radial miles; 

Adequacy of ex1stmg and planned infrastructure capacity, particularly roads, 
corresponding to the anticipated development of the proposed uses; 

Compatibility of the proposed zoning with adjoining properties; 

Natural or manmade constraints; 

Rezoning criteria identified in the Land Use and Development Regulations; 

The eJdstence of an adopted l\.ccess Management Plan; 
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Planning Division Staff Summary             TXT 16-0001 
 

 

Review Date:  December 14, 2016 
 
Applicant:  The City of Cape Coral 
 
Authorized   
Agent:    Planning Division, Department of Community Development 
 
Case Staff:  Wyatt Daltry, AICP, Planning Team Coordinator 
    
Review Approval: Robert Pederson, AICP, Planning Manager 
 
Request: 
 

• To change the text of the Comprehensive Plan CAC Classification, (Future Land Use Element 
Policy 1.15.n) through the expedited state review process. 

 
Purpose: 
 
The purpose of the proposed amendment is to revise Policy 1.15.n of the Future Land Use Element, the 
Commercial Activity Center (CAC) Future Land Use Classification.  The proposed revisions are intended 
to permit greater development flexibility within this land use classification. 
 
This change is known as a text amendment, and is being processed through the “expedited state review 
process,” a process that takes approximately six (6) months to complete. 
 

Positive Aspects of 
Application: 

• Provides development opportunities for isolated properties 
surrounded by improved parcels. 

• Provides further multi-family development opportunities within CAC. 
• Removes PDP requirement, thereby streamlines development 

timelines.  
• Removes the required development proportions and provides easier-

to-understand development guidance. 
Negative Aspects of 
Application: 

• Additional multi-family development opportunities may reduce mixed-
use and commercial development on sites designated CAC. 

Mitigating Factors: • The CAC classification has not seen any substantial development since 
it was established in 2004. The proposed changes may make this 
classification more viable. 
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Background:  

In 2004, the City of Cape Coral identified a need for a mixed-use, light-commercial future land use map 
classification.  This became known as the Commercial Activity Center (CAC) classification.  Creating this 
classification was intended to reduce residential potential in CAC areas by mandating strict development 
proportions based on the size of a development site.  Further revisions to the CAC classification in 2007 
specified that all development be reviewed through the PDP process. 

In 2010, there was a statewide amendment effort to require future land use map amendments be 
approved by the voters via referendum.  This led the City of Cape Coral to review 31 future land use map 
amendments to commercial and mixed use classifications.  24 of these amendments were adopted, 
adding ±2,200 acres of commercial and mixed use land; 44% of which was to CAC. 

The 2010 amendments resulted in multiple blocks of CAC with sporadic development patterns of 
existing single-family and duplex residences.  Residential development is not permitted in CAC for sites 
less than 20 acres. For sites greater than 20 acres, the residential component may only constitute a 
maximum of 20% of the site.   
 
Aside from a couple of model homes, the CAC classification has not resulted in any new development. 
Multiple developers have noted that the strict development proportions and PDP mandate make CAC 
properties much less valuable or desirable than other commercial land use classifications. As a result, 
some property owners have requested changes for their properties to a more amenable future land use 
classification, such as Commercial/Professional. 
 
Earlier in 2016, two separate requests were presented to Council to change CAC to the Multi-Family 
residential classification.  In each case, a vacant property was located between two existing duplexes 
and the applicants wished to develop a duplex in accordance with the established development pattern.  
In the late Spring of 2016, Council directed staff to review Policy 1.15.n to provide alternatives for these 
properties. In addition, staff has taken the opportunity to address other long-standing issues with the 
CAC classification. 
 
Proposed Changes 
 
This section address proposed changes to Policy 1.15.n.  Proposed new language is indicated via 
underline; while language to be removed is identified by strikethrough.  Similar changes are proposed 
for the Marketplace-Residential zoning district in the future, which is the zoning counterpart to the CAC 
future land use.   
 
Staff recommends the following changes to address Council’s direction to permit limited multi-family 
development for areas where property assemblage is unlikely. 
 

Detached Properties 
 

Development of duplex and multi-family residential uses in the Commercial Activity 
Center is permitted for properties that are deemed to be detached, in order to 
promote compatibility and continuity of existing development.  Detached properties 
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are those that share specific features that constitute obstacles to non-residential 
development, such as physical or topographical constraints, significant residential 
development patterns in the vicinity, relatively small property area, and lack of viable 
access to collector or arterial roads.   Criteria used to determine whether a property is 
a detached property shall be defined in the Land Use and Development Regulations. 
 
If deemed a detached property, the property shall be identified as such in the City’s 
records.  Owners of such properties may continue to enjoy all of the rights, privileges, 
and responsibilities of home ownership, including the ability to sell or rent their 
homes to other parties.  Development of duplex or multi-family uses within detached 
properties shall be permitted with a maximum density of 16 units per acre. 

 
The recommended change below will eliminate the PDP requirement for development within the CAC 
future land use map classification. 
 

Use of the PDP Process 
 
Every development project, regardless of size or use area allocations, is required to be 
approved through the PDP process.  Pre-existing single family residences, as defined within this 
future land use classification, which are being maintained, remodeled, expanded, or rebuilt, are 
not required to be reviewed through the PDP process. 
 

The following change below is proposed to permit multi-family residential development on detached 
properties. 
 

Development Projects Less Than 5 Acres in Area 
 
Free-standing Non-Residential: 
Free-standing non-residential areas are not required but may constitute up to 100 percent of 
the development project area.   Increases above the baseline intensity of 0.5 may be 
permitted, up to the maximum Floor Area Ratio (FAR) of 2.0, regardless of the size of 
development, through participation in the Development Incentive Program (DIP) and/or 
Transfer of Development Rights (TDR) Program. 
 
Compound Use: 
Compound Use areas are not required but may constitute up to 100 percent of the 
development project area.  No increases above the baseline density of 4.4 units per acre may 
be permitted. 
 
Freestanding Residential: 
Free-standing residential areas are not allowed, except on sites identified as a “detached 
property.” 
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This change below is intended to make the CAC classification more flexible; thereby providing additional 
opportunities for multi-family residential development, of which the City is deficient. 
 

Development Projects 5 acres or larger, but less than 10 acres 
 
Free-standing Non-Residential: 
Free-standing non-residential areas are not required but may constitute up to 100 percent of 
the a development project area.   Increases above the baseline intensity of 0.5 may be 
permitted, up to the maximum Floor Area Ratio (FAR) of 2.0, regardless of the size of 
development, through participation in the Development Incentive Program (DIP) and/or 
Transfer of Development Rights (TDR) Program. 
 
Compound Use: 
Compound Use areas area not required but may constitute up to 100 percent of the a 
development project area.  Increases above the baseline density of 4.4 units per acre may be  
permitted,  up  to  the  maximum  density  allowed  (10  units  per  acre),  through 
participation in the Development Incentive Program (DIP) and/or Transfer of Development 
Rights (TDR) Program.  To be eligible for densities above the baseline density, the 
development project must meet the requirements contained under Density, above. 
 
Freestanding Residential: 
Free-standing residential areas are not required but may constitute up to 100 percent of a 
development project area. Only multi-family residential development shall be permitted as 
freestanding residential allowed. 

 
Development Projects 10 acres or larger, but less than 20 acres 
 
Free-standing Non-Residential: 
Free-standing non-residential areas are not required but may constitute up to 80 100 
percent of the development project area.   Increases above the baseline intensity of 0.5 may 
be permitted, up to the maximum Floor Area Ratio (FAR) of 2.0, regardless of the size of 
development, through participation in the Development Incentive Program (DIP) and/or 
Transfer of Development Rights (TDR) Program. 
 
Compound Use: 
Compound Use areas shall constitute no less than 20 percent of the land area and are not 
required but may constitute up to 100 percent of the land development project area.  
Increases above the baseline density of 4.4 units per acre may be permitted, up to the 
maximum density of 1 2  16 units per acre.   To be eligible for densities above the baseline 
density, the development project must meet the requirements contained under Density, 
above. 
 
Freestanding Residential: 
Free-standing residential areas are not required but may constitute up to 100 percent of a 
development project area. Only multi-family residential development shall be permitted as 
freestanding residential. Free-standing residential areas are not allowed. 
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Development Projects 20 Acres or Larger 
 
Free-standing Non-Residential: 
Free-standing non-residential areas shall constitute no less than 20 percent of the land area 
and may constitute a maximum of 80 are not required but may constitute up to 100 percent 
of a the land development project area.  Increases above the baseline intensity of 0.5 may be 
permitted, up to the maximum Floor Area Ratio (FAR) of 2.0, regardless of the size of 
development, through participation in the Development Incentive Program (DIP) and/or 
Transfer of Development Rights (TDR) Program. 
 
Compound Use: 
Compound Use areas shall constitute no less than 20 percent of the land area and may 
constitute a maximum of 80 are not required but may constitute up to 100 percent of a  the 
land development project area.  Increases above the baseline density of 4.4 units per acre 
may be permitted, up to the maximum density of 20 units per acre.   To be eligible for 
densities above the baseline density, the development project must meet the requirements 
contained under Density, above. 
 
Freestanding Residential: 
Free-standing residential areas may constitute a maximum of 20 are not required but may 
constitute up to 50 percent of a the land development project area. Only multi-family 
residential development shall be permitted as freestanding residential. Increases above the 
baseline density of 4.4 units per acre may be permitted, up to the maximum density of 8 
units per acre.  To be eligible for densities above the baseline density, the development 
project must meet the requirements contained under Density, above. 
 

The CAC Development Parameter table below indicates the breadth of changes proposed for the CAC, 
affecting densities and development proportions. 
 

Table of CAC Development Parameters 
 Land Area of Development Project 

Less than 
5 acres in 
area 

5 acres or 
larger, 
but less 

than 
10 acres 

10 acres 
or larger, 
but less 
than 20 

acres 

20 or 
more 
acres 

PDP Required Yes Yes Yes Yes 
Free-Standing Non-Residential 
Area 
(not including Compound Use) 

Minimum 

 
 
 
 

0% 

 
 
 
 

0% 

 
 
 
 

0% 

 
 
 
 

20 0% 
Maximum 100% 100% 80 100% 80 100% 
Minimum Intensity 0.52 0.52 0.52 0.52 
Maximum Intensity 2.02 2.02 2.02 2.02 
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Compound Use 
Minimum Area 

 
0% 

 
0% 

 
20 0% 

 
  20 0% 

Maximum Area 100% 100% 100% 80 100% 
Baseline Density (dwelling 

units(DU)/acre) 
 

4.4 
 

4.41,3 
 

4.41,3 
 

4.41,3 
Maximum Density DU/acre) Not 

allowed 
 

10.01,3 

 

12 161,3 

 

20.01,3 
Free-Standing Residential 

Minimum Area 
 

0% 
 

0% 
 

0% 
 

0% 
Maximum Area 0 100% ª 0 100% 0 100% 20 50% 
Baseline Density (DU/acre) Not Allowed Not  Allowed Not Allowed 4.4¹´³ 

Maximum Density 
(DU/acre) 

Not Allowed 
16ª 

Not Allowed 
16³ 

Not Allowed 
16³ 

Not Allowed 
16³ 

 
1 Increases  in  density  above  the  baseline  density  are  permitted  only  through  participation  in  the 

Development Incentive Program (DIP) and/or the City’s Transfer of Development Rights (TDR) program, 
as described under Density, above. 

 
2 Increases above the baseline intensity of 0.5 may be permitted, up to the maximum Floor Area Ratio 

(FAR) of 2.0, regardless of the size of development, through participation in the Development Incentive 
Program (DIP) and/or Transfer of Development Rights (TDR) Program. 

 
3 In the Urban Services Reserve Area, where central water and sewer are not available, residential uses 

are restricted to 4.4 dwelling units per acre and non-residential uses are limited to uses that do not 
generate an estimated flow of more than 1,320 gallons of sewage per acre per day.  Estimated flows 
shall be based on 64E-6.008 Florida Administrative Code, as may be amended from time to time. 

 
ª Detached Properties only. 

 
Finally, there are housekeeping changes that staff recommends to make the policy more user-friendly 
and less regulatory, as follows: 
 

“Although, the Pedestrian Commercial (C-1) and Professional Office (P-1) zoning districts   were   
formerly   considered   to   be   consistent   with,   but   generally discouraged within, the 
Commercial Activity Center future land use classification, these zoning districts are currently 
considered to be inconsistent with the CAC Future Land Use Classification. 
 
The factors to consider during review of a rezoning petition are as follows: 
 
 The amount, type and location of existing zoned commercial and residential land, and 
developed commercial uses, within the Commercial Activity Center and  along  the  corridor  
segment,  as  identified  in  the  Commercial  Corridor Study; 
 
 Market demand for the allowable uses within the requested zoning district; 
 
 Existing patterns of land use within the Commercial Activity Center and within two radial miles; 
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 Adequacy of existing and planned infrastructure capacity, particularly roads, corresponding to 
the anticipated development of the proposed uses; 
 
 Compatibility of the proposed zoning with adjoining properties;  

 Natural or man-made constraints; 

 Rezoning criteria identified in the Land Use and Development Regulations; 
 
 The existence of an adopted Access Management Plan;” 
 

Recommendation: 
 
Planning Division staff recommends approval of the proposed text amendments.  
 
 
 
 



1

ORDINANCE 3-17
TXT16-0001

CAC REVISIONS



Purpose
• Provide flexibility in the Commercial Activity Center (CAC) FLU 
for properties detached from commercial potential, while 
minimizing the potential loss of mixed use and commercial 
development.

• Remove the PDP requirement.

• Revise the development allocations for projects in the CAC 
(e.g. reducing required percentages).

• Other changes to remove extraneous language.

2



Background

• Many blocks designated CAC between 2004-2010 have a large 
number of residences.

• CAC does not allow new residences (<20 acres).

• Some undeveloped properties are located between existing 
duplexes and multi-family residences, limiting potential for 
commercial or mixed use projects.

•Staff recommends Approval

3



4

 Minimum 
allocations have 
been removed from 
Free Standing Non-
Residential and 
Compound Use 
developments also 
to relax proscriptive 
regulations.



Item
Number: B.(3)

Meeting
Date: 1/23/2017

Item Type: ORDINANCES/RESOLUTIONS -
Introductions

AGENDA
REQUEST FORM

CITY OF CAPE
CORAL

 

TITLE:
Ordinance 7-17 Set Public Hearing date for February 6, 2017

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  No

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
An ordinance declaring a 1,175 square-foot triangular shaped parcel of property being a part of
Highlander Canal right-of-way as unusable municipal surplus real property and deeding it to the
property owner, subject to public utility, drainage, roadway, and bridge maintenance easements,
and subject to the grantee constructing a seawall upon said property within 12 months of deed
conveyance; property is located at 1935 SW 8th Court.

LEGAL REVIEW:
Brian R. Bartos, Assistant City Attorney

EXHIBITS:
Ordinance 7-17

PREPARED BY:

 Division-   Department- City
Attorney 

SOURCE OF ADDITIONAL INFORMATION:



Dawn Andrews, Property Broker
Tom Chernesky, Survey Division Manager

ATTACHMENTS:
Description Type
Ordinance 7-17 Ordinance



ORDINANCE 7-17

AN ORDINANCE DECLARING A TRIANGULAR-SHAPED PARCEL OF PROPERTY BEING

A PART OF HIGHLANDER CANAL RIGHT-OF-WAY ADJOINING LOTS 36 AND 37,
BLOCK 4377, AS SHOWN ON THE PLAT OF CAPE CORAL UNIT 63, AS RECORDED IN
PLAT BOOK 21 AT PAGES 48 THROUGH 81 OF THE PUBLIC RECORDS OF LEE COUNTY,
FLORIDA, AS MORE PARTICULARLY DESCRIBED HEREIN, LOCATED AT 1935 SW 8th
COURT, AS UNUSABLE MUNICIPAL SURPLUS REAL PROPERTY NO LONGER NEEDED
BY THE CITY; AUTHORIZING AND DIRECTING THE MAYOR AND CLERK TO
EXECUTE A DEED CONVEYING THE AFOREMENTIONED SURPLUS REAL PROPERTY

TO JASON S. MCHENRY SUBJECT TO THE GRANTEE HEREIN CONSTRUCTING A
SEAWALL UPON SAID PROPERTY; A COPY OF THE PROPOSED DEED IS ATTACHED
HERETO AS EXHIBIT "1"; RESERVING RIGHT-OF-WAY AND UTILITY EASEMENTS FOR
THE CITY OF CAPE CORAL; PROVIDING SEVERABILITY AND AN EFFECTIVE DATE.

WHEREAS, the City of Cape Coral Public Works Department and the City Manager have
recommended that a parcel of land being a portion of Highlander CanalRight of WayadjoiningLots 36
and 37, Block 4377 as shown on the plat of Cape Coral Unit 63 as recorded in Plat Book 21 at Pages
48-81 of the Public Records of Lee County, Florida, is of no value and use to the City of Cape Coral,
and would be of greater value to the City of Cape Coral if deeded to the property owner because of
increased tax revenues; and

WHEREAS, after examination of the canal and after considering the recommendations of the
Engineering Division of the Public Works Department and City Staff, it is evident that it would be in
the best interest of the City to deed said parcel subject to right-of-way and utility easements for City of
Cape Coral and Lee County in the future.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CAPE CORAL, FLORIDA
HEREBY ORDAINS THIS ORDINANCE AS FOLLOWS:

Section 1. That the parcel of land being a portion of Highlander Canal Right of Way adjoining Lots 36
and 37, Block 4377 as shown on the plat of Cape Coral Unit 63, said parcel being near the intersection
of SW 19th Lane and the bridge spanning the Highlander Canal, as more particularly described as
follows:

A parcel of land being a portion of Highlander Canal Right of Way adjoining Lots 36 and 37, Block
4377 as shown on the plat of Cape Coral Unit 63 as recorded in Plat Book 21 at Pages 48-81 of the
Public Records of Lee County, Florida; more particularly described as follows:

Begin the Southeast corner of Lot 36, Block 4377 as shown on the plat of Cape Coral Unit 63 as
recorded in Plat Book 21 at Pages 48-81 of the Public Records of Lee County, Florida; Thence run N
00o12'55" E for a distance of 88.35 feet to a point on the Southerly Right of Way line of S.W. 19th
Lane (60 feet wide), also being the Northeast corner of Lot 37, said Block 4377; Thence run N
89°34'44" E, along said SoutherlyRight of Wayline for a distance of 26.60 feet to a point on the water-
ward face of a concrete seawall; Thence run S 16o55'02n W, along said water-ward face of seawall, for a
distance of 92.55 to Southeast corner said Lot 36, Block 4377, also being the Point of Beginning.

Said Parcel contains 1,175 square feet, more or less.

Reserving therefrom, the Northerly 25 feet as a Public Utilities, Drainage, Roadway and Bridge
Maintenance Easement; and reserving therefrom the Easterly 6 feet as a Public Utilities and Drainage
Easement.

Bearings are based on the recorded plat of the Cape Coral Unit 63, according to Plat Book 21, Pages 48
through 81, of the Public Records ofLee County, Florida.

Said parcel is hereby declared to be of no use to the City of Cape Coral because of its odd shape and
location and as surplus property is no longer needed for municipal use or purposes that require
retaining municipal ownership.



The above described property shall immediately revert to grantor herein should grantee, his successors
or assigns, fail to apply for a seawall permit(s) within six (6) months of the date of the deed, and
complete construction of the seawall upon the waterway portion of the above described property
within twelve (12) months of the date of the deed.

Section 2. That upon the recommendations of the City staff, it is in the best interest of the City of
Cape Coral to deed the above-described property to the owner of Lots 36 and 37, Block 4377, Cape
Coral Subdivision, Unit 63, according to the plat thereof, as recorded in Plat Book 21, Pages 48-81, of
the Public Records of Lee County, Florida, subject to any easements, restrictions and reservations of
record because the City will receive additional tax revenues by this grant. Accordingly, the Mayor and
the Clerk of the City of Cape Coral are hereby authorized to effectuate a quit claim deed granting the
property described herein to Jason S. McHenry, the owner of property located at 1935 SW 8th Court,
Cape Coral, Florida. Said grant shall be subject to the City retaining a right-of-way casement across the
property as described herein granted for the purpose of, but not limited to, entering upon said property
for the expansion of the canal system, including a right-of-way easement across said parcel for the
maintenance, construction, and renovation of the canal or bridge system, and reserving an easement
across said parcel for any utility lines including water, sewer, or electrical, and a drainage easement to
enlarge the existing channel in the future; a copy of the quit claim deed is attached hereto as Exhibit

Section 3. Severability. In tlie event that any portion or section of this ordinance is determined to be
invalid, illegal or unconstitutional by a court of competent jurisdiction, such decision shall in no manner
affect the remainingportions or sections of this ordinance which shall remain in full force and effect.

Section 4. Effective Date. This ordinance shall become effective immediately upon its adoption.

ADOPTED AT A REGULAR COUNCIL MEETING THIS

2017.

DAY OF

VOTE OF MAYOR AND COUNCILMEMBERS:

SAWICKI

BURCH

CARIOSCIA

STOUT

MARNI L. SAWICKI, MAYOR

LEON

ERBRICK

WILLIAMS

COSDEN

ATTESTED TO AND FILED IN MY OFFICE THIS DAY OF

APPROVED AS TO FORM:

BRIANTL BARTOS

ASSISTANT CITY ATTORNEY
ord/triprop-McHcnry

REBECCA VAN DEUTEKOM

CITY CLERK

., 2017.



QUIT-CLAIM DEED

Prepared by:
Brian R. Bartos

City ofCape Coral
PO Box 150027

Cape Coral, FL 33915-0027
Strap #:27-44-23-C2-04377.0360
City ofCape Coral Ordinance 7-17

THIS QUIT-CLAIM DEED, executed this day of , 2017 by first party:

CITY OF CAPE CORAL, A FLORIDA MUNICIPAL CORPORATION
whose post office address is: Post Office Box 150027, Cape Coral, Florida 33915-0027

to second party Jason S. McHenry
whosepost officeaddress is: 310 S.E 31A Street

Cape Coral, FL 33904

WITNESSETH, that the said first party, for and in consideration of the sum of$10.00, in hand paid
by the said second party, the receipt whereof is hereby acknowledged, does hereby remise, release and quit
claim unto the said second party forever, all the right, title, interest, claim and demand which the said first
party has in and to the following described lot, piece or parcel of land, situate, lying and being in the County
ofLee, State of Florida to wit:

A parcel of land being a portion of Highlander Canal Right of Way adjoining Lots 36
and 37, Block 4377 as shown on the plat of Cape Coral Unit 63 as recorded in Plat
Book 21 at Pages 48-81 of the Public Records of Lee County, Florida; being more
particularly described in Exhibit "A" which is attached hereto and incorporated herein
by reference.

Reserving therefrom, the Northerly 25 feet as a Public Utilities, Drainage, Roadway and Bridge
Maintenance Easement (along S.W. 19th Lane); and reserving therefrom the Easterly 6 feetas a Public
Utilities and Drainage Easement (along Highlander Canal).

THIS CONVEYANCE IS SUBJECT TO THE FOLLOWING CONDITIONS: Grantee, or
his/her/their/its successors or assigns, shall apply for a seawall permit(s) within six (6) months of the
date of this deed, and complete construction of the seawall upon the waterway portion of the above
described property within twelve (12) months from the date of this deed. Grantee, or his/her/their/its
successors or assigns, shall obtain the required permitting approval from all applicable Local, State, or
Federal governmental agencies. The violation of the aforementioned conditional time frame to complete
construction of said seawall shall result in the immediate reversion of title, of the above described
property, to the Grantor or its successors and/or assigns.

TO HAVE AND TO HOLD the same together with all and singular the appurtenances thereunto
belonging or in anywise appertaining, and all the estate, right, title, interest, lien, equity and claim
whatsoever of the said first party, either in law or equity, to the only proper use, benefit and behoof of the
said second party forever.

Page 1 of2
Exhibit "1"



IN WITNESS WHEREOF, the said first party has signed and sealed these presents the day and
year first above written.

Signed, sealed and delivered inpresence of: City of Cape Coral, a Florida municipal corporation

(Signature)

(Print) Marni L. Sawicki, Mayor

(Signature)

(Print)

STATE OF: Florida §
COUNTY OF: Lee §

I HEREBY CERTIFY that on this day, before me, an officerdulyauthorized in the State aforesaid and in the County
aforesaid to take acknowledgements, personally appeared Marni L. Sawicki, Mayor of the City of Cape Coral, a
Florida municipal corporation, to me known to be the persons described in and who executed the foregoing
instrument and they acknowledged beforeme that they executed the same. Witnessmy hand and official seal in the
Countyand State aforesaid this day of , 2017.

(seal)

Notary Public (Signature)

Signed, sealed and delivered inpresence of: City of Cape Coral, a Florida municipal corporation

(Signature)

(Print) Rebecca van Deutekom, City Clerk

(Signature)
(Print)

STATE OF: Florida §
COUNTY OF: Lee §

I HEREBY CERTIFY that on this day, before me, an officer duly authorized in the State aforesaid and in the County
aforesaid to take acknowledgements, personally appeared Rebecca van Deutekom, City Clerk of the City of Cape
Coral, a Florida municipal corporation, to me known to be the persons described in and who executed the foregoing
instrument and they acknowledged before me that they executed the same. Witness my hand and official seal in the
County and State aforesaid this day of , 2017.

(seal)

Notary Public (Signature)
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Exhibit "A"

A parcel of land being a portion of Highlander Canal Right of Way adjoining Lots 36 and 37,
Block 4377 as shown on the plat of Cape Coral Unit 63 as recorded in Plat Book 21 at Pages 48-
81 ofthe Public Records of Lee County, Florida; more particularly described as follows:

Begin the Southeast corner of Lot 36, Block 4377 as shown on the plat of Cape Coral Unit 63 as
recorded in Plat Book 21 at Pages 48-81 of the Public Records of Lee County, Florida; Thence

run N 00o12'55M E for a distance of 88.35 feet to a point on the Southerly Right of Way line of

S.W. 19th Lane (60 feet wide), also being the Northeast corner of Lot 37, said Block 4377;

Thence run N 89°34'44" E, along said Southerly Right of Way line for a distance of 26.60 feet to
a point on the water-ward face of a concrete seawall; Thence run S 16°55'02" W, along said

water-ward face of seawall, for a distance of 92.55 to Southeast corner said Lot 36, Block 4377,

also being the Point of Beginning.

Said Parcel contains 1,175 square feet, more or less.

Reserving therefrom, the Northerly 25 feet as a Public Utilities, Drainage, Roadway and Bridge
Maintenance Easement; and reserving therefrom the Easterly 6 feet as a Public Utilities and
Drainage Easement.

Bearings are based on the recorded plat of the Cape Coral Unit 63, according to Plat Book 21,
Pages 48 through 81, of the Public Records of Lee County, Florida,
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Item
Number: B.(4)

Meeting
Date: 1/23/2017

Item Type: ORDINANCES/RESOLUTIONS -
Introductions

AGENDA
REQUEST FORM

CITY OF CAPE
CORAL

 

TITLE:
ADDENDUM: Ordinance 8-17 Set Public Hearing Date for February 6, 2017

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

ELEMENT E: INCREASE QUALITY OF LIFE FOR OUR CITIZENS BY DELIVERING PROGRAMS
AND SERVICES THAT FOSTER A SAFE COMMUNITY

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
An ordinance authorizing and directing the City Manager to enter into an Animal Shelter Ground
Lease and Purchase Agreement with Cape Coral Animal Shelter Corporation, a not-for-profit
corporation, for the lease of property owned by the City of Cape Coral located at 325 SW 2nd
Avenue for the operation of an animal shelter and adoption facility.

LEGAL REVIEW:
Brian R. Bartos, Assistant City Attorney

EXHIBITS:
Memo to Mayor and City Council
Ordinance 8-17

PREPARED BY:

 Division-   Department- City
Attorney 



SOURCE OF ADDITIONAL INFORMATION:
Steve Pohlman, Parks & Recreation Director
Dawn Andrews, Property Broker
 

ATTACHMENTS:
Description Type
Memo to Mayor and City Council Backup Material
Ordinance 8-17 Ordinance



TO: 

FROM: 

MEMORANDUM 

CITY OF CAPE CORAL 
CITY MANAGER'S OFFICE 

Mayor Sawicki and Council Members 

John Szerlag, City ManagCJA 
Kelley Fernandez, Busin~~~er ~ f o- (:f 
Dawn Andrews, Property Broke~ 

DATE: January 19, 2017 

SUBJECT: Ord. 8 -17 -Animal Shelter Ground Lease and Purchase Agreement 
Cape Coral Animal Shelter Corporation 

Cape Coral Animal Shelter Corporation and city management recommend a 99-year ground lease for 
a no-kill animal shelter on City property. The request is for a 4.2 acre site adjacent and south of the 
Youth Center, north of SunSplash on SW 2nd Avenue. Staff has reviewed the future use for this property 
and determined the property is not currently identified as required for any upcoming projects. Staff also 
recognized an animal shelter would provide a valuable service for the community. 

City staff met with President JoAnn Elardo and Board Member Gloria Tate to negotiate the various 
lease terms. Key elements of the lease are as follows: 

• Term & Rent- 99 years for $1.00 per year 
• Use of Premises - No kill animal shelter and adoption facility with ancillary services 
• Construction of Improvements - by Lessee after all construction funds have been obtained (no 

bond or letter of credit required) 
• Earliest Termination Date - Upon Lessee's dissolution of the corporation or ceasing to operate 

as an animal shelter 
• Right to Purchase Site - Lessee may purchase site at appraised land value 
• Right of First Refusal - Lessee shall provide City the right of first refusal to purchase 

improvements at depreciated value jf operations cease or corporation dissolves 
• Rezoning & PDP Costs - City to bear costs 
• Taxes and Utilities - Lessee to bear all costs 

Staff recommends approval of the requested ground lease. Representatives of Cape Coral Animal 
Shelter Corporation will be in attendance to address any questions at the Public Hearing. 

Should you have any questions, please feel free to contact my office. 

JS/KF/da 

Attachment: Location Map 

C: Dolores Menendez, City Attorney 
Brian Bartos, Assistant City Attorney 
JoAnn Elardo, President, Cape Coral Animal Shelter Corporation 
Gloria Tate, Board Member, Cape Coral Animal Shelter Corporation 







ANIMAL SHELTER GROUND LEASE AND PURCHASE AGREEMENT 

1bis Animal Shelter Ground Lease and Purchase Agreement ('Agreement''), made and entered into 
this day of 2017, by and between CAPE CORAL ANIMAL SHELTER 
CORPORATION, a not-for-profit corporation, hereinafter referred to as "LESSEE", and the CITY OF 
CAPE CORAL, a Florida municipal corporation, hereinafter referred to as "LESSOR." 

WHEREAS, there exists an identified need in the City of Cape Coral for animal rescue, shelter, 
adoption, health and educational services in addition to what other entities are able to provide; and 

WHEREAS, LESSEE is desirous of providing such services in exchange for a ground lease and 
purchase agreement in a manner anticipated to augment and improve the delivery of services by other entities; 
and 

WHEREAS, LESSEE and LESSOR have mutually agreed on the terms and conditions set forth 
herein below, for the Lessee to lease from the LESSOR premises to construct buildings for Animal Control 
services such that the synergy created provides a greater benefit to the citizens of Cape Coral. 

NOW, 1HEREFORE, for and in consideration of the mutual covenants and agreements hereinafter set forth, 
the LESSOR hereby demises and leases to the LESSEE the following described Premises, which lease 
agreement shall become effective on the dates as set forth herein on the following terms and conditions: 

1. Premises. The LESSOR hereby leases to the LESSEE, and LESSEE hereby leases from the 
LESSOR, certain real property, as more particularly described in Exhibit "A" which is attached hereto 
and made a part hereof by reference, subject to the terms, covenants, agreements and conditions set 
forth below. LESSEE hereby acknowledges and agrees that pursuant to section 4.17 of the City of 
Cape Coral Charter, the conveyance or lease of any lands of the City shall be by ordinance adopted by 
the Cape Coral City Council. 

2 Tenn. The term of this Agreement shall be for ninety-nine (99) years, commencing 
--------~ 2017, and ending _________ 2116 if the premises has not 
been conveyed to LESSEE as provided for herein. 

3. Condition of Premises. LESSEE has inspected and knows the condition of the Premises, and 
accepts the same in its present condition for the purposes set out in this lease. 

4. Rent. LESSEE covenants and agrees to pay to LESSOR as Rent for the Premises One Dollar ($1.00) 
per year for the entire term of the lease. 

5. Use of premises. LESSEE shall only occupy or use the Premises for the primary purpose of 
operating an animal shelter and adoption facility. LESSEE may provide ancillary services associated 
with an animal shelter, such as veterinarian clinic services, animal grooming services, educational 
activities, or other animal related services and activities permitted within the zoning district 

6. Zoning. LESSEE acknowledges that the Premises is currently zoned R-1A (Single Family), a zoning 
designation that does not allow the Premises to be used for the purposes identified herein. LESSEE 
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shall submit an application to the LESSOR to rezone the Premises to an appropriate zoning district 
allowing for the uses contemplated by this Lease. LESSEE shall comply with all regulations within the 
zoning district, or other Federal, State, County, or City regulations, including, but not limited to, any 
requirements to proceed through the Planned Development Project process, obtaining approval for 
special exception uses, deviations, etc. LESSOR shall bear all costs associated with rezoning, PDP, 
Special Exceptions, or other such processes. Should the LESSEE's request to rezone the Premises be 
denied, this Lease shall be null and void. 

7. Construction of Lessee Improvements. LESSEE shall commence construction on the Premises 
during the first twenty-four (24) months of the term of a facility suitable for providing animal shelter and 
adoption services including, but not limited to, a minimum five-thousand (5000) square foot animal 
shelter for the adoption of animals to the public, including veterinarian clinic services, educational 
activities indoors and outdoors, outdoor walking and interaction areas, together with accessory structures, 
parking areas, driveways, landscaping and other improvements (collectively "Lessee Improvements'') as 
may be deemed appropriate by LESSEE for the use and operation of the Premises for such purposes. 
LESSEE agrees commencement of construction shall not begin until all construction funds have been 
obtained. LESSEE shall provide to LESSOR a Financial Statement, and a cost of construction 
statement from the general contractor, prior to the issuance of the building permit Such construction 
shall meet City Code standards and all building permits shall be obtained. LESSEE shall have full control 
over the design, layout and materials used in the construction of the Lessee Improvements, subject to the 
aforementioned code standards. LESSEE will retain title to and rights of ownership of the Lessee 
Improvements during the Term and upon conveyance of title to the Premises to LESSEE, unless 
otherwise conveyed as stated hereinbelow. Notwithstanding the above, if LESSEE commences 
construction on the Premises and fails to complete the Lessee Improvement(s), so the Lessee 
Improvement(s) are left in a partially constructed state, the LESSEE acknowledges and agrees to convey 
the partially completed Lessee Improvement(s) to the LESSOR free of all encumbrances and 
acknowledges and agrees the LESSOR may take any action regarding the partially completed Lessee 
Improvement(s) as the LESSOR deems appropriate. In such event, the LESSEE shall be deemed in 
default of this Lease and this Lease shall be terminated. Factors determining whether the LESSEE has 
failed to complete the Lessee Improvement(s) include, but are not limited to, cessation of construction 
activity to the Lessee Improvement(s) on the Premises for a period of six (6) months, or the expiration 
of any permit(s) without the LESSEE applying for and receiving an extension of the permit(s). 

8. Sublease and Use of Premises. LESSEE may not assign or sublease this Lease without the prior 
written consent of LESSOR. LESSEE may not sublease a portion of the facilities to businesses that 
assist in providing care and services ancillary to the uses stated in paragraph 5, above, such as, but not 
limited to, grooming services, training, and a gift shop, without the prior written consent of the LESSOR. 

9. Insurance and Indemnity. 

(A) LESSEE agrees to name LESSOR as an additional insured on (1) a policy covering premises 
liability up to One Million Dollars, and (2) a Fire and Extended Coverage Policy for each of 
the Premises sufficient to reconstruct the Lessee Improvements. LESSEE shall cause the 
company issuing such insurance to notify LESSOR at least thirty (30) days prior to any 
cancellation of the policy which shall be evidenced by a certificate of insurance providing for such 
notice. It is agreed and understood that the LESSEE shall not change the use of the Premises 
from that which is contemplated by the parties at the time this Agreement is signed. LESSEE 
shall also keep in full force and effect during the Term adequate liability insurance. 

2 



(B) LESSEE agrees to defend, indemnify and hold harmless LESSOR, its officials, agents and 
employees from and against any and all claims of and liabilities (including attorney fees and 
costs of defense) actually imposed by law to any person, including officers, agents, employees, 
contractms, or invitees of the LESSEE and any other third persons or parties, for death, bodily 
injury or property damage or any other loss whatsoever arising from or connected with the 
LESSEE's use of the Premises, including but not limited to any such claims and liabilities from 
the allegedly dangerous condition of the Premises. 

10. Utilities and Taxes. The LESSEE "vill pay for all utility services including electricity, water, gas, sewer 
and solid waste (garbage) removal In addition, LESSEE agrees to pay all ad valorem, non-ad valorem 
and personal property taxes, if any, as well as all local government assessments, if any, levied or assessed 
against the Premises during the lease term, or any taxes arising from the Premises as a result of the 
improvement or other activity of LESSEE on the Premises. 

11. Maintenance and Repairs. 

(A) Lessee's Maintenance Obligations. LESSEE shall at all times during the Term of this Lease 
maintain or cause any subtenant to maintain the Premises and the Lessee Improvements in 
good condition and repair, including without limitation all landscaping, parking areas, 
sidewalks, and driveways, the structure of the roof, all plumbing, lighting, heating, ventilation 
and air conditioning facilities, electrical wiring and equipment, walls, floors and ceilings, and 
including replacement of parts and equipment if necessary. 

(B) Exterior and Grounds. LESSEE shall be responsible for all mo"ving of grass and lawn care, 
and trash and garbage removal from the Premises. 

(C) Lessor's Maintenance Obligations. LESSOR shall have no obligation to maintain or repair 
the Lessee Improvements nor care for the exterior and grounds leased to LESSEE hereunder. 

12. Damage to Lessee's Improvements. As soon as is reasonably possible after damage or destruction 
to any or all of Lessee's Improvements on the Premises, but no later than 18 months after such damage 
or destruction, LESSEE shall, at LESSEE's sole cost and expense, commence to either repair and 
restore the Lessee's Improvements as completely as possible to their condition immediately prior to 
the damage, or, in the alternative, replace the Lessee's Improvements. If the Premises have become 
wholly untenable due to the damage or destruction of the Lessee's Improvements, LESSEE may elect 
to not make the repairs or replacements and terminate this Lease thirty (30) days after serving LESSOR 
with written notice of LESSEE's intent to terminate the Lease. If LESSEE elects not to make repairs 
and to terminate this Lease, LESSEE shall remove all remaining improvements from the Premises and 
return the Premises to the LESSOR in its original condition at the time of entering into this Lease. In 
no case shall the LESSOR be obligated to make the repairs or replacements or otherwise rebuild the 
Lessee's Improvements, or to restore the Premises to its original condition, upon the LESSEE 
terminating this Lease. 

13. Condemnation of Premises. In the event of condemnation or taking aforesaid, whether whole or 
partial, the award paid for such condemnation shall be apportioned equitably between the LESSOR 
and the LESSEE and the value of the Lessee Improvements shall be awarded first to the Lessee. 

14. Environmental Matters. LESSOR warrants and represents to LESSEE that to the best ofLESSOR's 
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knowledge as of the commencement of the Tenn of the Lease, the Premises do not have any 
underground storage tanks and are not subject to any environmental hazardous conditions. 

15. Right to Purchase During Tenn. The parties acknowledge that LESSEE is providing a valuable 
service to the community and through its successful efforts will relieve the burden on the LESSOR 
through many of its services including, but not limited to, animal shelter for the adoption of animals to 
the public, veterinary clinic services, and pet owner education. The parties hereby agree that 
LESSEE may purchase the Premises at any time during the term of this lease for the appraised value, at 
such time, of the Premises (real property only, excluding improvements), as described in Exhibit "A" 
attached hereto and made a part hereo£ 

16. Rights upon Lessee's dissolution of the corporation or ceasing the operation of an animal 
shelter; Right of Lessor's first refusal to purchase from Lessee. Should LESSEE at any time 
during the term of this Lease decide to dissolve the corporation or cease operating the animal shelter, 
LESSEE shall notify the LESSOR ninety (90) days prior to the dissolution or cessation of the operation 
of the animal shelter. LESSEE shall arrange for alternative placement, or adoption, of all animals prior 
to the dissolution or cessation of the animal shelter operation. LESSEE hereby grants LESSOR a right 
of first refusal to purchase the Lessee Improvements after receiving written notice from LESSEE of 
its decision to sell Lessee's Improvements, at the original costs of the Lessee's Improvements less 
depreciation amortized over a forty (40) year period for structures, and a 10 year period for other 
property improvements. LESSEE agrees to accept said value. LESSEE shall provide LESSOR a 
complete accounting of the original costs to construct said facility(s) within 30 days of issuance of a 
certificate of use. Should LESSOR decide not to exercise the right of first refusal, LESSEE shall have 
the right to sell Lessee's Improvements to a third party subject to the third party operating the animal 
shelter and permitted ancillary uses, all other terms of this Lease, and upon LESSOR's approval. In 
the event LESSOR decides not to exercise the right of first refusal to purchase the Lessee's 
Improvements and the LESSEE has not conveyed the Lessee's Improvements to a third party within 
twelve (12) months of the LESSOR's right of first refusal, the LESSEE shall convey the Lessee's 
Improvements to the LESSOR, excluding any and all encumbrances. 

17. Right to Mortgage. LESSEE shall have the right to use the term of the lease as collateral for a loan to 
construct the facility, provided it also engages in a capital campaign to raise funds for construction. In 
no event shall the LESSEE mortgage the Leased Premises, or otherwise encumber the Leased 
Premises. 

18. Liens. LESSOR'S interest in the Premises shall not be subject to any lien for any construction, 
alterations, installations, improvements, or work as provided in section 713.10, Florida Statutes. 
LESSEE shall notify all persons and entities constructing improvements or performing work on the 
Premises, or supplying materials, equipment rental, or other services for the improvements or work, 
that this Lease does not allow any liens to attach to LESSOR's property. Further, LESSEE 
acknowledges and shall advise all such persons and entities that the Premises is governmental property 
not subject to any lien or right to claim a lien. LESSEE shall cause its contractor(s) to provide a final 
waiver and release of all claims, in the form approved by the LESSOR, upon completion of the 
improvements and before making final payment to LESSEE's contractor(s). Such final release shall 
certify that full and final payment was made to all of the contractor(s) subcontractors. If, 
notwithstanding the foregoing, and mechanic's, materialman's, laborer's, or any other lien, or any order 
or judgment for payment of money, shall be recorded against the Premises or any part thereof or 
against LESSOR's leasehold interest or otherwise asserted against LESSOR's interest (whether or not 
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legally effective), then IESSEE shall, at LESSEE's own cost and expense, cause the same to be 
satisfied, cancelled, and discharged of record and, further, shall indemnify and hold the LESSOR 
hannless from and against any and all costs, expenses, claims, losses or damages, including reasonable 
attorneys' fees and expert fees, through trial and appeal, resulting therefrom or by reason thereof. 

19. Default. In the event of default by either party, each shall have such remedies as are available under 
the law. In case of default of any term herein, the party claiming default shall first send written notice 
to other party notifying them of the breach and providing ten (10) days to cure said breach. 

20. Entire Agreement. nus Agreement contains the entire agreement of the parties. No modification, 
amendment, or waiver of any of the provisions of this agreement shall be effective unless in writing 
specifically referring hereto, and signed by both parties. 

21. Notice. All notices required or pennitted hereunder and required to be in writing to the LESSOR 
may be given by first class mail addressed to the City Manager, P.O. Box 150027, Cape Coral, 
Florida 33915, and to LESSEE at 1217 Cape Coral Pkwy East, Suite 234, Cape Coral, Florida, 
33904. 

22. Venue. nus Agreement and every question arising hereunder shall be construed or determined 
according to the laws of the State of Florida and venue for any lawsuit arising therefrom shall lie 
exclusively in Lee County, Florida. 

23. Severability. In the event any provision of this Agreement shall be held invalid or unenforceable by 
any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other 
provision hereof, except that Lessee may elect to declare the lease void in the event a provision that 
affects the value of the Tenant Improvements to Lessee is held invalid, and seek reimbursement 
for the value of such Improvements from Lessor. 

24. Compliance With Laws. The parties hereby agree that they will comply with all applicable federal, 
state and local laws relating to the activities hereunder. 
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IN WITNESS WHEREOF, the parties hereto have set their hands and seals on the day and year 
herein stated. 

SIGNED, SEALED AND DELIVERED 
IN THE PRESENCE OF: 

~41-~-
Print /...11'1 b A :& Or{/) I 

fJ- $/1-z/j~Ll>? 

ATTESTED TO BY: 

REBECCA VANDEUTEKOM 
CITY CLERK 

APPROVED AS TO FORM: 

BRIAN R. BARTOS 
ASSISTANT CITY ATTORNEY 
Agmt/Leases/ Animal Shelter Lease 

CAPE CORAL ANIMAL SHELTER 
CORPORATION 

0, PRESIDENT 

CITY OF CAPE CORAL, FLORIDA 

By: ____________ _ 
JOHN SZERLAG, CITY MANAGER 
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EXHIBIT "A" 

Parcel "N' 

A Parcel of land lying in the Northwest Quarter (NW 114) of the Northeast Quarter (NE 1/4) of the Southeast 
Quarter (SE 1/4) of Section 14, Township 44 South, Range 23 East, City of Cape Coral, Lee County, Florida; 
being more particularly described as follows: 

The Northwest Quarter (NW%) of the Northeast Quarter (NE 114) of the Southeast Quarter (SE%) 
of Section 14, Township 44 South, Range 23 East, City of Cape Coral, Lee County, Florida; LESS 
the North 460 feet thereof and LESS the East 177 feet thereof. 

and 

Parcel "B" 

A Parcel of land lying in the Southwest Quarter (SW %) of the Northeast Quarter (NE %) of the Southeast 
Quarter (SE %) of Section 14, Township 44 South, Range 23 East, City of Cape Coral, Lee County, Florida; 
being more particularly described as follows: 

The North 162 feet of the Southwest Quarter (SW%) of the Northeast Quarter (NE%) of the 
Southeast Quarter (SE%) of Section 14, Township 44 South, Range 23 East, City of Cape Coral, 
Lee County, Florida; LESS the East 177 feet thereof. 

Parcels "A" & "B" combined contain 4.2 Acres + /-. 
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Item Number: 10.A.
Meeting
Date: 1/23/2017

Item Type: UNFINISHED
BUSINESS

AGENDA REQUEST
FORM

CITY OF CAPE CORAL

 

TITLE:
Water Quality

REQUESTED ACTION: 

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  
 2. Is this a Strategic Decision?  

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:

LEGAL REVIEW:

EXHIBITS:
Memo to Mayor and City Council

PREPARED BY:
 Division-   Department-  

SOURCE OF ADDITIONAL INFORMATION:

ATTACHMENTS:
Description Type
Memo to Mayor and City Council Backup Material







Item Number: 10.C.
Meeting
Date: 1/23/2017

Item Type: UNFINISHED
BUSINESS

AGENDA REQUEST
FORM

CITY OF CAPE CORAL

 

TITLE:
Discussion and selection of finalists for the City Auditor position

REQUESTED ACTION: 
Staff Direction

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  No

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:

LEGAL REVIEW:

EXHIBITS:
Semifinalists Cape Coral Auditor

PREPARED BY:

PT  Division-   Department- Council
Offices 

SOURCE OF ADDITIONAL INFORMATION:

ATTACHMENTS:
Description Type
Semifinalists Cape Coral City Auditor Backup Material

















































































































Item Number: 11.A.
Meeting Date: 1/23/2017
Item Type: NEW BUSINESS

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
ADDENDUM: Resolution 19-17 Trust for Public Lands; Department: Parks and Recreation; Dollar
Value: $11,000; (Fund: TBD)

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  Yes

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

ELEMENT E: INCREASE QUALITY OF LIFE FOR OUR CITIZENS BY DELIVERING PROGRAMS
AND SERVICES THAT FOSTER A SAFE COMMUNITY

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:
A resolution approving the waiver of procurement procedures to retain the services of The Trust for
Public Land; approving the funding of the conservation finance research proposed by The Trust for
Public Land; authorizing the Mayor to execute the letter requesting the services of The Trust for
Public Land.

LEGAL REVIEW:
Dolores D. Menendez, City Attorney

EXHIBITS:
CM Memo - Trust for Public Land
Resolution 19-17
Conservation Finance Research Proposal
Abberger Trust Letter

PREPARED BY:
Steve Parks and Recreation Parks and



Pohlman  Division- Administration  Department- Recreation 

SOURCE OF ADDITIONAL INFORMATION:
Stephen Pohlman, Parks and Recreation Director

ATTACHMENTS:
Description Type
CM Memo Trust for Public Land Backup Material
Resolution 19-17 Resolution
Conservation Finance Research Proposal Backup Material
Abberger Trust Letter Backup Material



TO: 

FROM: 

DATE: 

SUBJECT: 

CITY OF CAPE CORAL 
PARKS & RECREATION DEPARTMENT 

Mayor Sawicki and Council Members 

John Szerlag, City Managsp 
Kelley Fernandez, Business Manager ~ r-:-.::1) 
Steve Pohlman , Parks and Recreation Director f!!j:J 

January 17, 2017 

Trust for Public Land 

Parks and Recreation staff received a proposal from the Trust for Public Land 
that would engage their services for $11 ,000 for feasibility research and program 
recommendations, including travel presentation. They would also do fundraising 
for a public opinion survey estimated at $20,000. As part of their services, the 
Trust will do polling , and research to determine the viability of a referendum in 
November to fund the Parks Master Plan. We would like to engage the services 
of the Trust for Public Land and be waived from the purchasing process due to 
the time constraints. If approved , the services contained in the proposal attached 
are significant and in management's opinion , we are getting a great value for 
$11 ,000. We have also attached the services that the Trust provides. It should 
be noted that their success rate for referendums is over 80%. 

On January 10, 2017 , the Stakeholders Group that has been assisting the City 
with the Parks Master Plan supported utilizing the services of the Trust for Public 
Land due to their expertise and success rate. After input and discussion with the 
Stakeholders Group , City Management recommends engaging the Trust for 
Public Lands. 

If you have any questions, please contact Steve Pohlman at (239) 573-3110. 

SP/tl(TrustforPublicLand1) 

Attachments Trust for Public Land Proposal 
Trust for Public Land Services 



11IE 'TRUST .for PUBLI C LA.N D 
I AND FOR P EO P IE 

The Trust for Public Land assis ts local and state govern

ments in researching, designing, passing, and implement

ing ballot measures and legislation to dedicate new public 

funds for parks and land conse rvation. Since 1996, we have 

played a leading role in creating $57 billion in new public 

funds . Our Conservation Finance services include: 

DEVELOPING A CASE. We can help create a statement of 

needs, including projected costs for new and improved 

parks and forecasts of the fiscal and economic impacts. 

FEASIBILITY RESEAR CH. Our experts analyze the options 

for creating public funding for parks, exploring their legal, 

fiscal, and political constraints. 

PUBLIC OPINION SURVEYS. We manage surveys by profes 

sional polling firms to test potential ballot measures and 

gauge voter support for funding sources, amounts, uses for 

funds, and campaign messages. 

MEASURE DESIGN . For ballot measures, we tccommcnd the 

optimal funding method, amount of funding, election tim

ing, and ballot language to design a measure with the best 

chance for success. For legislative measures, we also advise 

on finance mechani sms. funding allocations. and best prac

tices for implementation of fu nding programs. 

CA M PAIGNS . The Trust for Public Land and its cam

paign affi liate, The Conservation Campaign (TCC), 

help community leaders and citizen groups develop and 

manage campaigns to win approval of ballo t and legisla

tive measures for parks. Campaign services may include 

planning, strategy, fundsaising, selection and oversight of 

consultants, vote r communications, and compliance with 

campaign finance reporting laws. 

PROGRAM D ESIGN AND EVALUATION. Our experts provide 

models and recommendations to guide cities and counties 

in developing accountable and effective parkland acquisi

tion programs. 



Using our services 
Costs for a feasibil ity report range from $5,000 to 

$50,000. Public opinio n surveys are in the $20,000 to 

$25,000 range. Feasibi lity research, polling, and measure 

design together typically add up to about 540,000. 

Costs are covered by government consulting contrac ts, 

local philanthropy, and national grants. The Trust for 

Public l and often finds partners such as local business 

councils or national conservation organizations that can 

pool resources. For ballot measure campaigns- which 

range from grassroots efforts costing as li ttle as $5.000 to 

million -dollar campaigns-govern ments and foundations 

cannot participate, so funds must be raised from individu

als , businesses, and nonprofits. 

Our Conservation Finance advantage 

• 15+ YEARS OF EXPERIENCE in developing, passing, 

and implementing funding measures fo r parks 

and conservation. 

• 81 PERCENT SUCCESS RAT£ in passing 470 + ballot 

measmes generating $57 billion for parks and 

conservation around the country. 

• NATION'S FOREMOST EXPERTS on how local an d state 

governments finance parks and conservation. 

• TRUSTED, NONPARTISAN ADVISOR.S to elected officials 

and government agencies. 

• A 501 (c)(4) AFFILIATE and the only national organiza

tion dedicated solely to campaigns for parks and conser

vation funding. 

• POLITI CA L EXPERTISE, deploying the sa;11e techniques 

as top cand idates fo r elected office and working with the 

nation's foremos t political consultants. 

• COALITION BUILDI NG that foste rs broad-based, 

non-traditional alliances . 

• RESEARCH CAPA BILITY to develop and analyze data on 

fonding options, econom ic benefi ts, and fiscal impacts. 

TRU T 

Tbt Tro tfor P 1blic l.anJ at te..; 

parh and prottcts I id for p J 
em win lu:a 11)~ liraf le D1111illuniti s 

for grotralitms f Ci m . 

tpl.org 

Where we have made a difference 

Safe Neighborhood Parks bond in Miami-Dade 

County. Trust for Pu blic Land polling , measure 

design, and campaign management resulted in 

voter approval of a $20 0 million bond for parks 

and natura l areas-when the local pundits sa id it 

co uld n't be done. 

St. Louis Confluence Greenway sales tax. 

To create a corridor of recrea tio nal trails a nd 

parks at the confluence of the Mississippi 

and Missouri rivers, The Trust for Public Land 

worked with the state legislatures in Illinois and 

Missou ri to establish ena bling authority fo r a 

loca l o ption sales tax for the city of St. Louis 

and surrounding counties. Then TCC managed 

th e Proposition C campaign to win voter ap

p roval for a sale s tax ge ne rati ng $400 million 

for the ne w regio nal park system. 

Two park bonds for the Portland, O regon, 

region. In 1995, The Trust for Public Land 

assisted the reg ional govern ment, Metro, in 

passing a $i35 mill ion ballot measure to make 

its pa rk system o ne of the best in the country . 

In 2 006, TCC helped renew the funding with a 

$n7 mill ion bond refere:ndum. 

O rmond Beach, Florida, Beachfront Park bond. 

Worki ng in close partnersh ip with the City of 

Ormo nd Beach, we he lped win voter approva l 

for a $5 million bond to acqu ire a new park for 

public beach access. We provided feasib il ity 

research a nd designed the measure and, with 

campaign affi liate TCC, plan ned and imple

mented the campaign . 

Form rei1!fom ati J: 

11J tl1e East: 

Vi' H.J. IlBERGER 

111 t11e est 
DU fRANKTO RTH 

o_:l2.::l.79u, EXT 23 2 6.274.2920 

Ull.J lrnERGER@TI'LORG DEE.F NiKFOURTH TPLORG 
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MEMORANDUM PROPOSAL 

TO: 
FROM: 
DATE: 
RE: 

Mr. Stephen H. Pohlman, Parks and Recreation Department Director 
Will Abberger and Pegeen Hanrahan, The Trust for Public Land 
January 3, 2017 
Conservation Finance Research Proposal 

Adequate funding is a challenge for all parks and conservation-related activities. The Trust 
for Public Land's (TPL) Conservation Finance program helps communities and agencies 
identify and raise funds for conservation from state and local sources. TPL provides 
professional, technical assistance services to local governments that need to research and 
evaluate conservation finance options . Since 1996, TPL has been involved in more 500 
successful ballot measures that have created more than $61 billion in new funding for parks 
and conservation. Voters have approved 81 percent of the ballot measures supported by TPL. 

Given the substantial investment of time and resources required to develop a funding 
strategy, preliminary research is essential to determine the feasibility of such an effort and to 
understand public opinion surrounding land conservation. Feasibility research provides the 
knowledge base that informs the development of effective public opinion surveys, including 
testing the funding mechanism, levels of funding, purposes and messages. 

The Trust for Public Land uses feasibility research and polling information to work with the 
city to design the ballot measure with the very best chance for success. TPL will make 
specific recommendations as to the amount and duration of financing, expenditure priorities, 
election timing, public accountability, and ballot language for a ballot measure. 

Scope of Work/Services 

Feasibility Research 
TPL will evaluate the feasibility of implementing a property tax and/or bonding authority in 
the City of Cape Coral to fund parks and recreation needs identified in the city 's Parks 
Master Plan 2016. TPL will examine the legal framework, the revenue-raising capacity, the 
fiscal impact to government budgets and/or taxpayers, and how tax options are implemented 
(imposed by the City Council and by referral to the ballot). TPL also proposes to provide 
examples of where and how these mechanisms have been used by other jurisdictions. 

The Trust for Public Land also proposes to research election results in order to examine 
whether the city electorate has supported or opposed spending public funds for parks and 
open space, or other priorities, in the past, as well as voter turnout trends. 

This research provides a fact-based reference document to be used as a shared information 
source for the City of Cape Coral Parks and Recreation Department to evaluate available 
financing mechanisms from an objective vantage point. 

Public Opinion Survey 
After completing the Feasibility Study, TPL will contract with a qualified public opinion 
survey firm to conduct a professionally administered, statistically valid public opinion 
survey, through telephone interviews of randomly selected voters in the city. The public 
opinion survey can be funded either publicly or privately. Private funding of the poll 
provides TPL with the ability to keep results confidential if necessary. 



The poll will be designed to test the followi ng: 

1. Specific ballot language and the level of voter support for a land conservation funding measure; 
2. Alternative funding sources and amounts; 
3. Purposes for the use of funds the voters find most compelling; 
4. Timing, i.e. , when is the best time to bring a measure to voters; and 
5. Various accountability measures that may be incorporated into the measure. 

TPL staff wi ll make a presentation of key research findings and poll results to Department staff, the City 
Council, and interested partners. 

Program Recommendations 
TPL will provide recommendations for a public finance strategy to the Department to address the need to 
create reliable funding for parks, beaches and recreation facilities throughout the city. If the Department 
decides to move forward with a ballot measure, TPL will advise on the crafting of the ballot language, 
including state and local requirements , examples of successful ballot questions, and consultation with legal 
counsel as necessary. 

This proposal does not include the costs associated with the voter education effort that would be 
necessary if a measure is referred to the ballot. 

Feasibility Research 
Public Opinion Survey (estimated, privately funded) 
Program Recommendations, Including Travel Presentation: 

Total, Including Private Funding 

$7,500 
20,000 

am 
$31.000 



Mr. Will Abberger 
Vice President 
Director of Conservation Finance 
The Trust for Public Land 
306 N. Monroe Street 
Tallahassee, FL 32301 

Dear Mr. Abberger: 

City of Cape Coral 
Office of the Mayor and City Council 

By this letter, the City of Cape Coral requests technical advice and assistance from The 
Trust for Public Land in connection with our efforts to develop and sustain reliable, 
ongoing sources of funding to implement our adopted Parks Master Plan. As part of your 
advice and assistance, I understand you may undertake feasibility research, including 
studying local laws and recent elections; conduct a public opinion survey; provide 
recommendations regarding program design, and assist with the development of 
strategies for supporting dedicated, ongoing o, ces of public funds for the Parks Master 
Plan or other designated purpo ~\ " ~n 

:: ... ...... ~·{qp 
---\-:ru :o 

c al in£ ation a can provide, but also your 
• '"''""".._s vailable to us and strategies 

· "' '6.:''¥..,.~!:!l!.'·~•li!....111!..'e public ' s priorities and 

... 
di 

9t1s, wildlife habitat, trails and 

Information provided to Cape Coral will be public record as a matter of law. This request 
does not in any way commit public funds to the efforts of The Trust for Public Land 
related to this request, nor does it require public disclosure of any confidential 
information of either organization. 

This request will continue in effect for any advice you offer or presentations you submit 
for the use of this body related to such matters. In addition, we would like to take this 
opportunity to request that you continue to be available to provide technical advice and 
assistance in this area and on related matters in the future. 

Thank you. 

Sincerely, 

Marni Sawicki 
Mayor 

Mayor/City Council • City of Cape Coral • P.O. Box 150027 • Cape Coral, Florida 33915-0027 
(239) 574-0436 • (239) 574-0437 •Fax (239) 574-0429 

Co-County Seat - Lee County Florida 



Item Number: 11.B.
Meeting Date: 1/23/2017
Item Type: NEW BUSINESS

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
ADDENDUM: Bryant Miller and Olive Invoices - Mayor Pro Tem Williams

REQUESTED ACTION: 

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  
 2. Is this a Strategic Decision?  

  If Yes,  Priority Goals Supported are listed
below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

PLANNING & ZONING/HEARING EXAMINER/STAFF RECOMMENDATIONS:

SUMMARY EXPLANATION AND BACKGROUND:

LEGAL REVIEW:

EXHIBITS:
Memo to Councilmember Williams, City Council Office Manager

PREPARED BY:
 Division-   Department-  

SOURCE OF ADDITIONAL INFORMATION:

ATTACHMENTS:
Description Type
Memo to Council Member Rick Williams, City
Council Office Manager Backup Material




	Meeting Agenda
	Regular Meeting - January 9, 2017
	Resolution 7-17 Award ITB-UT17-02/KR Southwest Reverse Osmosis Water Treatment Plant Wellfield Communication and Controls Upgrade to Commerce Controls, (FLA), LLC. to furnish, deliver and install all materials, equipment, labor and incidentals required to upgrade the communication and controls for thirty three (33) remote raw water production wells associated with the Southwest Reverse Osmosis WTP as outlined in the bid documents, as the lowest responsive, responsible bidder, in the amount of $691,224 with a 7.5% City controlled contingency of $51,842 for a total of $743,066 and authorize the City Manager or designee to execute the contract;  Department: Utilities;  Dollar Value: $743,066; (Water and Sewer Fund)
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	Resolution 12-17  Award ITB-PD17-19/CH for the purchase of ammunition for the Police Department to Florida Bullet, Inc. (Bid Items 1, 2, 4, 5, 6, and 7); Dana Safety Supply, Inc.(Bid items 8, 9, and 11); GT Distributors, Inc. (Bid item 3), at the unit prices bid not to exceed budgetary limits, and authorize the City Manager, or designee, to sign the purchase orders;  Department: Police Department;   Dollar Value  $99,120; (General Fund)
	Resolution 17-17 Approval of Contract for Purchase of Lots 36, 37 and 38, Block 573, Unit 12, Cape Coral Subdivision, 3607 Del Prado Boulevard South, for future access to Master Pump Station 200 for maintenance and repairs, for a purchase price of $229,500 plus closing costs not to exceed $500; Department: Financial Services / Real Estate; Dollar Value:  $230,000; (Water and Sewer Fund)
	Resolution 18-17 Utilities Agreement - On Site and Off Site Improvements for Water, Wastewater and Irrigation Facilities, Sandoval Phase IV
	Municipal General Employees' Pension Trust Fund Board of Trustees - 1 Vacancy
	Ordinance 4-17 Public Hearing [This item was advanced by Councilmember Cosden]
	Ordinance 5-17 (PDP 16-0001)*
	Ordinance 6-17 Public Hearing
	Ordinance 2-17 Set Public Hearing date for February 6, 2017
	Ordinance 3-17 Set Public Hearing date for February 6, 2017
	Ordinance 7-17 Set Public Hearing date for February 6, 2017
	ADDENDUM:  Ordinance 8-17 Set Public Hearing Date for February 6, 2017
	Water Quality
	Discussion and selection of finalists for the City Auditor position
	ADDENDUM:  Resolution 19-17 Trust for Public Lands; Department:  Parks and Recreation; Dollar Value:  $11,000; (Fund:  TBD)
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