


VAC HEX RECOMMENDATION 9-2024 
Lee Memorial Health System Vacation 
DCD Case# VAC24-000003 
September 17, 2024 

I. NOTICE OF HEARING

Based on the testimony of City Staff Mike Struve at the Hearing, the Hearing
Examiner finds that proper notice of this hearing was provided, in accordance with
the requirements of Article 3 (Development Review), Chapter 1, § 3.1.10 ("Public
Hearing Scheduling and Notice Requirements") of the City of Cape Coral Land
Development Code ("LDC").

In addition, the Hearing Examiner finds that proper notice of this hearing was
provided in accordance with the applicable specific notice requirements for
vacations, as set forth in Article 3 (Development Review), Chapter 4 (Specific
Review Procedures - Quasi-Judicial Permits and Approvals), LDC §3.4.5.C.1-2.

II. PARTICIPANTS IN HEARING

CITY STAFF: Mike Struve, AICP, LEED Green Associate, Planning Team
Coordinator 3

CITY CLERK'S OFFICE: Sherri Rhine and Stacey Pasek, Recording Clerks 

APPLICANT'S REPRESENTATIVE: Dana Hume, P.E. 

TESTIMONY BY MEMBERS OF PUBLIC: None 

TELEPHONE/EMAIL CORRESPONDENCE FROM PUBLIC: Staff testified that he 
received three (3) telephone calls prior to the Hearing regarding 
this Application. All the callers were looking for information and 
no opinion was expressed either way regarding the Application. 

Ill. EXHIBITS 

APPLICANT'S/CITY STAFF'S EXHIBITS: previously submitted. 

IV. REVIEW OF LDC REQUIREMENTS

Authority. The Hearing Examiner has the authority to recommend approval or
denial of an application for a vacation of easements, pursuant to Article 2 (Decision
Making and Administrative Bodies), Chapter 2 (Hearing Examiner), Land
Development Code (LDC) §2.2.38.4:

A Hearing Examiner shall hear and decide, or, when applicable, make 
recommendations, on the following .... 

.. .. 4. Applications for vacations". 

3 Based upon his C.V. on record with the Clerk's Office and his prior testimony regarding matters similar to those under 
consideration in this Hearing, the Hearing Examiner found Mr. Struve to be an expert regarding land planning issues. 
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It is located adjacent to and north of Veteran's Memorial Parkway, approximately 
0.4 miles west of Santa Barbara Boulevard. Staff testified that most of the sites 
are relatively small, averaging approximately 11,534 square feet in size. 

All of the subject sites have a Commercial/Professional Future Land Use 
Classification (FLUG) and Commercial (C) zoning and are vacant, except for one 
site located at 2500 SW 4th Place, which contains a single-family dwelling. The 
Applicant's Representative testified that the utilities for this residential property 
have been cut off and the City Police are using it as a practice facility. The Owner 
expects to demolish the structure in the future. 

Surrounding sites to the north, south, and west have a Single Family FLUG and 
Single-Family Residential (R-1) zoning. Sites to the east have a 
Commercial/Professional FLUG and C zoning and include a Lowe's Home 
Improvement Store and a commercial shopping center anchored by Target. 

North of the project area, Lee Memorial Health System owns an additional 14 sites 
totaling 3.44 acres. All sites have a Single Family FLUG and R-1 zoning with 
frontage on SW 24th Street. Staff testified that these sites are not included in this 
Application but rather this is provided for informational purposes only. 

Zoning History 

Staff testified regarding the subject property's zoning history as follows: 
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Block 1874: Lots 18-30 had the FLUG amended from Single Family and 
Multi Family to Commercial/Professional by Ordinance 57-04. The zoning 
for these lots was amended from Single-Family Residential (R-1B) to 
Pedestrian Commercial (C-1) by Ordinance 5-05. 

Block 1875: Lots 18-27 had the FLUG amended from Single Family and 
Multi Family to Commercial/Professional by Ordinance 57-04. The zoning 
for these lots was amended from R-1 B to C-1 by Ordinance 5-05. 
Block 1876: Lots 22-23 had the FLUG amended from Single Family and 
Multi Family to Commercial/Professional by Ordinance 57-04. The zoning 
for these lots was amended from R-1 B to C-1 by Ordinance 5-05. 

Lots 24-25 had the FLUG amended from Single Family and Multi Family to 
Single Family by Ordinance 28-06, and to Commercial/Professional by 
Ordinance 37-10. The zoning was amended from R-1B to C-1 by 
Ordinance 16-11. 

Block 1877: Lots 1-22 had the FLUG amended from Single Family and 
Multi Family to Commercial/Professional by Ordinance 57-04. The zoning 
for these lots was amended from R-1 B to C-1 by Ordinance 5-05. 

Lot 23 had the FLUG amended from Single Family and Multi Family to 
Single Family by Ordinance 28-06 and to Commercial/Professional by 
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5. Have local utility providers given consent to the vacation of the plat,
easement(s), or right(s)-of-way? Note: The local utility providers may
require additional easements or relocation of existing utilities facilities to
complete the vacation (LDC §3.4.5.8.5)

Applicant's compliance with this requirement is addressed elsewhere.

Accordingly, the Hearing Examiner recommends a finding that this
standard has been met by Applicant.

Analvsis of Request in Application Pursuant to LDC Section 3.4.5.C 

1. Is there any reasonably foreseeable public use for the vacated area? (LDC
§3.4.5.C.3)

For the reasons set forth above, the Hearing Examiner recommends a 
finding that there is no reasonably foreseeable public use for the 
vacated area. 

2. Is the City retaining easement(s) for utilities or drainage in and upon the
vacated area? LDC §3.4.5.C.3)

This is addressed in the conditions set forth below.

Consistency with the Comprehensive Plan 
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Future Land Use Element. Table 1 in Policy 1.15 
The site's Commercial (C) Zoning is consistent with the 
Commercial/Professional Future Land Use Classification of this site. 

Policy 3.6. 
The City may consider the vacation of rights-of-way to facilitate land 
assembly and the development of a unified, contiguous commercial project. 

Staff testified that Council's approval of these vacations would unify over 
30 sites lacking cohesiveness due to the presence of several platted streets 
separating these sites from one another. Therefore, the proposed vacation 
would facilitate the assembly of property under common ownership with the 
result of increasing the area and depth of the consolidated site. 

Staff further testified that, in turn, this single, expanded site would provide 
the owner with greater flexibility in designing a medical center for this 
property. 

Eliminating a number of easements internal to the site facilitates the 
development of a unified commercial project since such easements would 
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become superfluous upon the provIsIon of a continuous perimeter 
easement around the project area. Staff testified that such perimeter 
easement would suffice for future utility installation and maintenance 
purposes. Accordingly, staff testified that the application is consistent 
with this Policy of the Comprehensive Plan. 

It is recommended that City Council find that granting the requested vacation, as 
conditioned below, is consistent with the City Comprehensive Plan, Land 
Development Code, and all other applicable law. 

VI. RECOMMENDED CONDITIONS OF APPROVAL

City staff is recommending the conditions of approval as set forth below. The 
Applicant's Representative testified that Applicant accepts these proposed 
conditions. 

The Hearing Examiner recommends that these conditions of approval be adopted 
as part of the City Council's approval of Applicant's request: 
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1. The rights-of-way and all underlying easements associated with SW 3rd 

Avenue, SW 3rd Place, SW 4th Avenue, SW 4th Place, and SW 25th Street
shall be vacated within the area that is described by the sketch and
accompanying legal description prepared by Johnson Engineering entitled
"Sketch and Description Lee Health Veterans Plaza Proposed Plat
Vacation," dated February 2, 2024, that appears in Exhibit "A."

2. All platted easements and easements underlying the previously vacated
portions of the Defender and Malabar Canals shall be vacated as described
by the sketch and accompanying legal description prepared by Johnson
Engineering entitled "Sketch and Description Lee Health Veterans Plaza
Proposed Plat Vacation," dated February 2, 2024, that appears in Exhibit
"A."

3. The owner shall provide the City with easements sufficient for maintaining
a minimum six-foot-wide public utility and drainage easement coincident
with the perimeter of the project area as shown in Exhibit "B" and Exhibit
"C", that are entitled "Sketch and Description Lee Health Veterans Plaza 6-
Foot-Wide Public Utility Easement" and "Sketch and Description Lee
Health Veterans Plaza 10-Foot-Wide Public Utility Easement,"
respectively. Both sketches and accompanying legal descriptions were
prepared by Johnson Engineering and are dated February 2, 2024.

4. The owner shall reimburse Lumen for the relocation of the company's
existing utilities located within the vacation area prior to the City approving
a site development plan for the site.

5. To prevent fire and emergency management vehicles from encountering a
dead-end street when reaching the terminus of SW 25th Lane following the
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approval of the vacation, the owner shall provide a temporary paved turn­
around area on the owner's site immediately north of the intersection of SW 
25th Lane and the vacated segment of SW 3 rd Place. This improvement 
shall be sufficient to accommodate a fire truck with a minimum length of 48 
feet, 4 inches, and shall be constructed by the developer and inspected by 
the City as part of the construction plans associated with SDPL24-000019. 

6. In order to ensure that this vacation complies with the City's duty to hold
certain platted lands in trust for the public interest, the owner agrees to
make improvements in the SW 2nd Court right-of-way between SW 25th 

Lane and SW 24th Street. These improvements shall include widening this
street and installing a sidewalk on the west side of the street. A grass strip
shall be provided between the curb and the sidewalk that shall contain
canopy trees. The canopy trees within this area shall be installed every 30
feet and shall have a minimum height of 12 feet and a caliper of three
inches as measured at a height of 12 inches above the ground at the time
of planting. The installation and maintenance of these trees shall conform
to those standards appearing in the Land Development Code. Additionally,
the developer, at developer's discretion, may provide a gathering place for
the public on developer's site that may include one or more of the following:
a pavilion, benches, picnic tables, or similar improvements.

The developer shall keep and maintain an itemized list of the cost of all 
improvements constructed under this provision and make such records 
available for City review. In the event the total cost of said improvements is 
less than $250,000, the developer shall make a contribution of any 
documented shortage to the General Tree Fund. All improvements as well as 
any contribution to the General Tree Fund shall be completed by the developer 
prior to the first certificate of completion for the site approved by the City. 

7. The owner shall reimburse the City of Cape Coral the cost of recording this
resolution with the Office of the Lee County Clerk of Court.

8. The City shall record this resolution with the Office of the Lee County Clerk of 
Court following the receipt of the recording fees from the owner of the property.

VII. EXHIBITS

The following Exhibits are attached hereto and hereby incorporated by reference: 
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1. Exhibit 1 : List of individual sites owned by Owner in the Vacation Area

2. Exhibit "A": As described and set forth in proposed Conditions 1 and 2
above.

3. Exhibit "B" As described and set forth in proposed Condition 3 above.

4. Exhibit "C": As described and set forth in proposed Condition 3 above.






