
AGENDA FOR THE HEARING EXAMINER
Tuesday, September 10, 2019

9:00 AM
Council Chambers

1. HEARINGS CALLED TO ORDER

2. HEARINGS

A. Case #VA18-0018*; Address: 4402 Chiquita Boulevard South;
Applicant: DELO Investment Group, LLC; Continued from March
19, 2019

B. Case #VA19-0005*; Address: 4701 NW 32nd Street; Applicant:
Fred J. Day & Ann Armstrong Day; Continued from August 20, 2019

C. Case # SE19-0002;Address: 1707 Cape Coral Pkwy E; Applicant:
1707 Cape Coral, LLC

3. DATE AND TIME OF NEXT HEARINGS

A. Tuesday, October 1, 2019, at 9:00 a.m., in Council Chambers

4. ADJOURNMENT

In accordance with the Americans with Disabilities Act and  Florida Statutes 286.26,
persons needing a special accommodation to participate in this proceeding should
contact the City Clerk's Department whose office is located at Cape Coral City Hall,
1015 Cultural Park Boulevard, Cape Coral, Florida; telephone 1-239-574-0411 for
assistance, if hearing impaired, telephone the Florida Relay Service Numbers, 1-800-
955-8771 (TDD) or 1-800-955-8700 (v) for assistance.

If a person decides to appeal any decision made by the Board/Commission/Committee
with respect to any matter considered at such meeting or hearing, he will need a record
of the proceedings, and for such purpose, he may need to ensure that a verbatim record
of the proceedings is made, which record includes the testimony and evidence upon
which the appeal is based.

PLEDGE OF CIVILITY
We will be respectful of each other even when we disagree. 

We will direct all comments to the issues.  We will avoid personal attacks.



 
The hearing shall, to the extent possible, be conducted as follows: 

1. The Clerk shall read into the record the Ordinance or Resolution Title and Number,
or the Applicant's name, file number, and the subject matter to be decided if there
is no ordinance or resolution.

2. The Applicant, staff, and all Participants requesting to speak or present evidence
or both the hearing shall be collectively sworn by an oath or affirmation by the
Clerk.

3. Staff will testify regarding proper notice of the Hearing in accordance with City
requirements.

4. The Applicant may waive the Applicant's right to an evidentiary hearing if Applicant
agrees with the staff recommendation and no one from the audience wishes to
speak for or against the application.  The Hearing Examiner shall rule on the
matter or make a recommendation, based upon the staff report and any other
materials contained within the official file. Regardless of a waiver by the Applicant,
a Public Hearing shall be held for all decisions requiring an ordinance or
resolution.

5. If there is an evidentiary hearing, the order of the presentation shall be as follows,
unless the Hearing Examiner, determines to proceed in a different order, taking
proper consideration of fairness and due process:

The Applicant shall make the Applicant's presentation, including offering any
documentary evidence, and introduce any witnesses as Applicant desires.
The Applicant shall present the Applicant's entire case in thirty (30)
minutes. 
Staff shall present a brief synopsis of the application; introduce any
appropriate additional exhibits from the official file that have not already
been transmitted to the Hearing Examiner with the agenda materials, as staff
desires; summarize issues; and make a recommendation on the
application.  Staff shall also introduce any witnesses that it wishes to provide
testimony at the hearing. Staff shall present its entire case in thirty (30)
minutes.
Participants in opposition to or support of the application shall make their
presentation in any order as determined by the Hearing Examiner. Each
Participant shall present their argument in 5 minutes.
The Applicant may cross-examine any witness and respond to any
testimony presented.
Staff may cross-examine any witness and respond to any testimony
presented.
The Hearing Examiner may choose to allow Participants to respond to any
testimony if the Hearing Examiner deems the response to be necessary to
ensure fairness and due process.
The Hearing Examiner, may ask questions of the staff, Applicant, and
Participants.
Final argument may be made by the Applicant, related solely to the
evidence in the record.
Final argument may be made by the staff, related solely to the evidence in
the record.
For good cause shown, the Hearing Examiner may grant additional time to
any of the hereinabove time limitations.
The Hearing Examiner's, decisions must be based upon Competent
Substantial Evidence in the record.



Item Number: 2.A.
Meeting Date: 9/10/2019
Item Type: HEARINGS

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
Case #VA18-0018*; Address: 4402 Chiquita Boulevard South; Applicant: DELO Investment
Group, LLC; Continued from March 19, 2019

REQUESTED ACTION: 

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  
 2. Is this a Strategic Decision?  

  If Yes,  Priority Goals Supported are
listed below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

Planning & Zoning Recommendations:

SUMMARY EXPLANATION AND BACKGROUND:
Continued from 3/19/2019 Beattie Development requests a variance of 10 feet, to the minimum
rear setback requirement of 20 feet, for a pergola in the Residential Development (RD) District.

LEGAL REVIEW:

EXHIBITS:

PREPARED BY:
 Division-   Department-  

SOURCE OF ADDITIONAL INFORMATION:
Mike Struve, AICP, LEED Green Associate, Planning Team Coordinator 239-242-3255,
mstruve@capecoral.net 

ATTACHMENTS:
Description Type
Case #VA18-0018* Backup Material

























































Item Number: 2.B.
Meeting Date: 9/10/2019
Item Type: HEARINGS

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
Case #VA19-0005*; Address: 4701 NW 32nd Street; Applicant: Fred J. Day & Ann Armstrong
Day; Continued from August 20, 2019

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  No

  If Yes,  Priority Goals Supported are
listed below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

Planning & Zoning Recommendations:

SUMMARY EXPLANATION AND BACKGROUND:
The applicant, Fredrick J. Day and Ann Armstrong Day Trust, dated February 17, 1994, seek a
dimensional variance of ten feet from the minimum rear setback requirement of 20 feet to permit
the construction of a single-family dwelling ten feet from the rear property line of a site in the
Single-Family Residential (R-1B) District on property described as Lot 80, Block 5411, Unit 90,
Cape Coral Subdivision; property located at 4701 NW 32nd Street.

LEGAL REVIEW:

EXHIBITS:
See Attached Backup Materials

PREPARED BY:
Jessica M.
Cruz  Division- Planning  Department- Community

Development 

SOURCE OF ADDITIONAL INFORMATION:
Mike Struve, AICP, LEED Green Associate, Planning Team Coordinator, 239-242-3255,
mstruve@capecoral.net

ATTACHMENTS:
Description Type



Backup Materials Backup Material
Updated information from the Planner and the
Applicant Backup Material



DEPARTMENT OF COMMUNITY DEVELOPMENT 

APPLICATION FOR VARIANCE 

Questions: 239-574-0553 

CASE# VA /Cf' -0005 

REQUEST TO BOARD OF ZONING ADJUSTMENT & APPEAL FOR A DIMENSIONAL VARIANCE 

FEE: SINGLE-FAMILY RESIDENTIAL USE $150.00 ($150.00 PER EACH ADDITIONAL REQUEST) All OTHER USES 

$673.00. In addition to the application fee, all required advertising costs are to be paid by the applicant 

(ORD 39-03, Sec. 5.4). Advertising costs will be billed and must be paid prior to hearing. 

Following the approval of your request, the applicant shall be respons ible for paying the City to 

electronically record the final signed Resolution or Ordinance with the Lee County Clerk of Court. Until this 

fee is paid, restrictions on the issuance of any City permits will remain on the affected property that will 

prevent the city from issuing any applicable building permits, site plans, certificates of use, or certificates of 

occupancy for any property covered by the Resolution or Ordinance. 

OWNJR OF PROPERTY 
,,,, /,,1/ - - /4 

r/c::-.,1 ✓, Y ~i:t 

AUTHORIZED REPRESENTATIVE 

Address: 3o/o/3 £'°, ;z_.;2-c,/t!. _j~c:_c: f- ·· 
City: C,. Le p State:_:z:::;v-- Zip ~t:&_>¥ 
Phone: _1/-7-1-/if-.2 -.:, -'"i;/"7 .:)_~s/"1-'i-'lt- - '1'1V9 

Address: _3Cj<:jJ /.::_ ., ,2, 2.~~,('. 5:'/r.::.c. -1-· 
City: [; C.-c ' ,, 0 State: _[,,i,,/Zip >f't'cJ'_?f' 

Phone: .:,/?- '1£,2.. ~ ff'l·Z .317-'f '-f:f: --7qo'9 
/ 

Address : 

City : _ _ ______ _ State : Zip 

Phone: 

Unit 7 C Block .. Pf// _ Lot(s) 'J Q ~ubd ivision _ 

Address of Property fa'Zo / ,A/ ~IL~~rl.J ?/ C,,,r:Jt: c:·.-:.•/4 / ,, l:L 3.!_}"C/3 
Current Zoning l:c.-r,-J!.« <(/; "' U'cis/,, l&1,.,, J>lat Bod\ 3.2. . , Page . !f 7 _., 

,,, / · / /strap Number 2/.-'f.3-12Li/-·-Df, ¥}frog"oo ru ,<J i OO 0(;3 f t 

THIS APPLICATION SHALL ALSO HAVE ANY ADDITIONAL REQUIRED SUPPORTING DOCUMENTS 

The owner of th is property, or the applicant, agrees to conform to al l applicable laws of the City of Cape Coral and to 

all appl icab le Federa l, State, and County laws and certifies that all information suppli dis correct to the best of their 

knowledge. 

/re.,, '
1 

T I a r· . h /2-,,,,, ;.--/47 -
APPLIG'ANT'S SIGN,<\ 

/ / 

Variance application 06/09/15 



DEPARTMENT OF COMMUNITY DEVELOPMENT 

APPLICATION FOR VARIANCE 

CASE# ________ _ 

Questions: 239-574-0553 

STATE OF --r:J;..,yJ1r I COUNTY OF 

{SIGNATURE MUST BE NOTARIZED) 

,...,.,..-:-Sworn to (or affo:~ed) and subscribed before me this Ji_ day of 4t 1-t L . , 20d by 

V/-/) r A-AI,/ D,4-'1 who is personally known or produced ~_L)~/,.._Y_~~J_/...J_~ __ J',,fl-____ _ 
as identification. ( 

Variance application 06/09/15 

Exp. Date : v'}J_r( f J.•~ommission N 

Signature of Notary Public: 

Printed name of Notary Public: 

DARLA G. GODBY 
Notary Public 

State of Indiana 
Commission No . 556132 
My Commission Expires 

November 8, 2022 



,....,__ -.... !c-.-f.~, 

~

::l .. f' ',:._: ~ · '1 •\. • · · .· C 

0 < ~ ·.1)6'.i.2·1 
.~ i~:~t~:~ 

DEPARTMENT OF COMMUNITY DEVELOPMENT 

APPLICATION FOR VARIANCE 

Questions: 239-574-0553 

CASE# _________ _ 

ACKNOWLEDGEMENT FORM 

I have read and understand the above instructions. Hearing date(s) will be confirmed when I receive a copy of the 
Notice of Public Hearing stipulating the day and time of any applicable hearings. 

I acknowledge that I or my representative must attend any applicable meetings scheduled for the Planning & 
Zoning Commission/Local Planning Agency, Board of Zoning Adjustments and Appeals, and Council. 

I will have the opportunity, at the hearing, to present verbal information pertaining to my request that may not be 
included in my application . 

I understand that I am responsible for recording the approved Resolution/Ordinance with the Lee County Clerk of 
Circuit Courts and providing a copy of the recorded Resolution/Ordinance to the City of Cape Coral Planning and 
Growth Management Division . 

I understand any decision rendered by the CITY shall be subject to a thirty (30) day appeal period . Any work 
performed within the thirty (30) day time frame or during the APPEAL process will be completed at the applicant's 
risk. 

I understand I am responsible for all fees, including advertising costs. All fees are to be submitted to the City of 
Cape Coral with the application or the item may be pulled from the agenda and continued to future date after 
fees are paid . 

Please obtain all necessary permits prior to commencing any phase of construction . 

Please indicate on a separate sheet those persons to whom you wish a copy of the Public Hearing Notice sent. 

By submitting this application, I acknowledge and agree that I am authorizing the City of Cape Coral to inspect the 
subject property and to gain access to the subject property for inspection purposes reasonably related to this 
applica tion and/or the permit for which I am applying. 

(SIGNATURE MUST BE NOTARIZED) 

CORPq.RATION,L£:OMPANY NAME 

,,c;e/ ~ t> c-7 () f'\ l . ~ 

as identificat ion. 
GGOG '8 Jaqwa110N 

saJ1dx3 UOISSIWWO'.) i\V\I 
G8 l9SS 'O N UOISSILUWOJ 

eue1pu1 JO aieis 

'.lqqn d f.Je\ON 

A 8 0 0 ·1;f o/JCW'6,,6r:JW{f!/ica 

.mi.-i I\) v--Jtns~~ll 

' 
\·. 



DEPARTMENT OF COMMUNITY DEVELOPMENT 

APPLICATION FOR VARIANCE 

CASE n VA 19-0005 

Questions; 239-574-0776 

AUTHORIZATION TO REPRESENT PROPERTY OWNER(s) 

PLEASE BE ADVISED THAT Scott J. Hertz, Esq. 
(Name of person giving presentation) 

IS AUTHORIZED TO REPRESENT ME IN THE REQUEST TO THE HEARING EXAMINER, OR CITY COUNCIL FOR 
Variance to rear setback requirement 

- -----------------------------
(Type .of Public Hearing - i.e., PDP, Zoning, Special Exception, Variance, etc.) 

UNIT 90 BLOCK 5411 LOT(S) 80 SUBDIVISION Cape Coral 

OR LEGAL DESCRIPTION 

LOCATED IN THE CITY OF CAPE CORAL, COUNTY OF LEE, FLORIDA. 

Fred J. Day 

,·· , 
STAT F · ,-., ,,. '•;'COUNTY OF '· ' . \ ,_ I I 

Subscribed and sworn to (or affirmed ) before me this · '· ·' day of _'-__ · '~-' _,-_ _ , 20.i.....;_, by 

---, ; '.'-- • _ __. ·, • \'-'- :\ -✓ -, • Y · •·t who is personally known or produced 

as identification . 

. _ ,, ..-: cTRIE Exp . Date : i....\ , u ,') ;i~ Commissior·Number: . 

. ,• .. ~-"' S1ATE OFMICHIGAN 
~(; UNTY OF MACKINAC ignature of Notary Public: 

M\ Commission Expires April 18, 2023 
Act ing in the County of rinted name of Notary Public: 

. \ - -,~- -... -~:::\ \s" ,_ ,.-..._c:-.• -, - '<l~ ,.;_ 

Note : Please list all owners. If a corporation, please supply the Planning Division with a copy of corporation 

paper. 

Variance application 11/10/16 



PREPARED BY & RETURN TO: 

Name: Grisel Serpa, an employee of 
Selco Title & Escrow Corp. 

Address: 2450 Hollywood Blvd. 
Suite 100 
Hollywood, FL 33020 

File No. 18-1015 

Parcel No.: 2443-22C4054 I 1-0800 

SPACE ABOVE THIS LINE FOR PROCESSING DATA SPACE ABOVE THIS LINE FOR RECORDING DATA 

This WARRANTY DEED, made thc~day of February, 2018, by ESTEBAN ABREU and ELSA 

ABREU, Husband and Wife, hereinafter called the Granters, to FREDERICK J. DAY, AS TRUSTEE OF THE TRUST 

CREATED BY FREDERICK J. DAY DATED FEBRUARY 17, 1994, 50% and ANN ARMSTRONG DAY, AS 

TRUSTEE OF THE TRUST CREATED BY ANN ARMSTRONG DAY DATED FEBRUARY 17, 1994; 50%, as joint 

tenants with the right of survivorship, whose post office address or principal place of business is 3993 East 226th Street 

Cicero IN 46034 , hereinafter called the Grantees: 

WITNESSETH : That the Granters, for and in consideration of the sum of$10.00 and other valuable consideration, 
receipt whereof is hereby acknowledged, do hereby grant, bargain, sell, alien, remise, release, convey and confirm unto the 
Grantees all that certain land situate in City of Cape Coral, County of Lee, State of Florida, viz: 

Lot 80, Block 5411, Unit 90, CAPE CORAL SUBDIVISION, according to the Plat thereof, a, 

recorded in Plat Book 32, at Page 57, of the Public Records of Lee County, Florida. 

TOGETHER WITH all the tenements, hereditaments and appurtenances thereto belonging or in anywise 
appertaining. 

SUBJECT TO TAXES FOR THE YEAR ......2QlL AND SUBSEQUENT YEARS, RESTRJCTIONS, 
RESERVATIONS, COVENANTS AND EASEMENTS OF RECORD, IF ANY. 

TO HAYE AND TO HOLD the same in fee simple forever. 

And the Granters hereby covenant with the Grantees that the Granters are lawfully seized of said land in fee simple, 
that the Granters have good right and lawful authority to sell and convey said land and that the Granters hereby fully warrant 
the title to said land and will defend the same against the lawful claims of all persons whomsoever. Granters further warrant 
that said land is free of all encumbrances, except as noted herein and except taJ(eS accruing subsequent to December 31, 
_lQJ.L_. 

IN WITNESS WHEREOF, the said Granters have signed and sealed these presents, the day and year first above 

Witness Signature 
PrintedName: Lj\JDM\Lf\ ~t)?H,EN(o 

STATE OF FLORIDA 
CITY OF HOLLYWOOD 
COUNTY OF BROW ARD 

---=~'---_..c..~ _____ L.S. 
Name: Elsa Abreu 
Address: 1850 South Ocean Dr,# 1801, Hallandale, FL 33009 

The foregoing instrument was acknowledged before me thi 
Abreu, who are personally known to me or who have produced ...t:=:L!:...P!.!\i:Q~!\51=---,,....l~ 

,,,_.,~ GRISaSERPA •:'iiit.~• MY COMMISSION# GG 071151 
~ .~ EXPIRES: Ap,122, 2021 
"'''°orf\.0~ BcntadlM,8ud9MNolarySetw:es 

Signature ofN G 
Printed N~m:: _ (.Se\ Se '{ft\ 
My comm1ss1on expires: Atltll.. -~, ;l.t>61 



Cape Coral Variance request for 4701 NW 32."d St., Cape Coral FL 33993 

{3.a) This letter of intent is from Fred J. and Ann A. Day, owners of lot #80, block 5411, 

strap number 21-43-22c4-054-11.0800, with an address of 4701 NW 32nd Street, Cape 

Coral Fl. We are requesting a reduction of 12 ft. from the original; 20 ft. setback req. set 

by the city) on the north boundary lot 80. We acknowledge that Fred J. Day, Ann A Day, 

or a representative, will be available to attend the board of zoning hearing. 

(b.) The reason for this setback is to make room for a gravity fed septic system. 

(c.) The current ordinances have reduced our lot size from 19,960 sq. ft. to 6,712.50 sq. 

ft. for purposes of well and septic placement. Our proposed well, and the neighbor's 

well placement, along with city channel setbacks rule out any septic locations to the 

north, west, and east sides of our lot. The only place for a septic field is on the south of 

our lot. This location is severely cut into by the cul-de-sac setbacks. The cul-de-sac set 

back has pushed the septic field into the master bathroom foundation. We need and 

are requesting 12 more feet to our south to accommodate the septic field. This can be 

accomplished by setting the house back 12 feet to the north side of our lot. 

Our lot overlooks the spreader, and nature preserve to the west. We wish to place an 

aesthetically pleasing; approximately 2300 sq. ft. home on this lot, in keeping with Cape 

Coral's other fine homes in this area. Without Cape Coral's Development Board's 

approval of this variance our dream home plans are in jeopardy. There will still be more 

than 8 feet of setback left to the north boundary line after approval of this setback. 

My wife and I bought this lot in January 2018. It's taken us more than a year to 

complete a seawall. Since completion we have learned that our lot is not nearly the size 

we thought it was to build on. The adjoining cul-de-sac lots are "triple lots." We 

unknowingly purchased a double lot. We tried buying the adjoining dry lot, but found it 

was sold and under construction. The area we envisioned building on has been cut to a 

fraction of what we thought we had purchased. We cannot build up; as my wife has 

arthritis of the knees, and we both wish to be able to age in place. 

Please consider the included exhibits: 
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4701 NW 32nd St. 
Cape Coral, FL 33993 
Lots 80 Block 5411 Unit 90 

Land Pere, Inc. 
5475 Lee Street 
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Mike Struve 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Fred Day <fred.day@ciceroinsuranceplans.com > 
Friday, July 19, 2019 8:58 AM 
Mike Struve 
[EXTERNAL] - Day Lot Survey 
4701 +NW+32+ St.+ GWD +Survey (1).pdf 

Caution - This email originated from outside of our organization . Please do not open any attachments or click on any 
links from unknown sources or unexpected email. 

Thank you Mike for emailing me this Variance application . This is the first time I have seen this 
form. I will work on it over the weekend . In the meantime here is the site survey of our lot. I 
thought you had this almost two months ago so sorry I did not get it to you earlier. As you 
can see we though there would be no problem at all building a modest 2200 sq. ft. home on 

this lot. Overt the last two years we have found that with all the current setbacks, variances, 
and city regulations we indeed do have a problem. With the approval of our requested 10ft. 
set back on the northside of our lot we can fit this home and our required septic system on 
it. The neighbor on our northside seems amenable to our request on the set back. Our goal is 
to build an aesthetically beautiful home in this Cape Coral neighborhood, one that fits safely in 
the neighborhood while adding value and prestige to neighboring properties. This can all be 
accomplished with the additional setback variance of 10ft requested in this email. 

Please give me some exact dates when you can on my hearing date. I need a week or two to 
prepare my trip down. 

Thank you Mike, 

Fred J. Day 

Office : (3 17) 606-8092 Ext.302 
Cel l: (317) 442-5417 
Fax: (317) 606-8233 
Email: fred .day@ciceroinsuranceplans.com 

From: Mike Struve <mstruve@capecoral.net> 
Sent: Thursday, July 18, 2019 9:14 AM 
To: fred .day@ciceroinsuranceplans.com 
Subject: Variance application 

Mr. Day, 



Attached is a variance application. I think the form you submitted previously was out-of-date. You should fill out page 6 
entitled "Authorization to Represent Property Owners" if you and your wife want the option to have someone represent 
you at public hearing. Just because you identify another individual on this form does not mean that you still cannot 
speak on your own behalf. You should also fill out the form on page 7 entitled " Documentary Evidence." Please return 
both forms to me after completion by mail or email. 

I also want to call your attention to page 4 of the application entitled "Address the Following Po ints in your 

Request." This page includes the five standards (a-e) that staff evaluates for variance requests . Staff must find that each 
standard has been met to recommend approval of a variance . The Hearing Examiner will review the same five standards 
in basing a decision on whether to grant a variance. 

Thank you for your assistance. Please contact me should you have any questions. 

Mike Struve, AICP, LEED Green Associate 

Planning Team Coordinator 

City of Cape Coral 
Department of Community Development 

Planning Division 
PO Box 150027 
Cape Coral, FL 33915-0027 
Phone 239 .242 .3255 

mstruve@capecoraI.net 

Florida has a broad public records law and all correspondence, including email addresses, may be subject to 
disclosure. The Government in the Sunshine Law applies to "any board or commission of any state agency or aut hority 
or of any agency or authority of any county, municipal corporation, or political subdivision" in part, Section 286.011, 

Florida Statutes. 

This transmission may contain information that is privileged, confidentia l and/or exempt from disclosure unde r 
applicable law. If you are not the intended recipient, you are hereby notified that any disc losure, copying, dist ri bution, 
or use of the information contained herein (including any reliance thereon) is STRICTLY PROHIB ITED. If you received t his 
transmission in error, please immediately contact the sender and destroy the materia l in its entirety, w hether in 

electronic or hard copy format . 
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BOUNDARY SURVEY SCALE J":20' 

PROPCRTY AODRESS: 4701 N.W. 32nd STREET, CAPE CORAL, FLORIDA 33993. 

LEG/IL DESCRIPTION: LOT 80, BLOCK 5£.11, UNIT 90, C/\PE COR/\L SUBDIVISION, /\(CORDING TO THE M/\P OR PL/IT THEREOF, 

AS RECORDED IN PLAT BOO~ 32, PAGE(S) £.8 THROUGH 111, INCLUSIVE, OF THE PUBLIC RECORDS OF LEE 
COUN TY, FLORIDA. 

NOTE(S): 

I THIS BOUNDARY SURVEY WA S PREPARED WITHOUT THE BENEFIT OF A COMM ITMENT FOR TITLE INSURANCE, LEGAL DESCRIPTION PROVI DED BY OT HERS. 
2- UNLESS SHOWN, UNDERGROUND UTILITIES, IMPROVEMENTS, FOUNDATIONS AND/OR SUBSURF ACE STRUCTURE S WERE NOT LOCATED BY THIS BOUNDARY SURVEY. 
3- BEARINGS ARE BASED ON THE CENTER LINE OF N.W. 32ND STREET HAVING A BEARING OF S 89°26'00" E PER RECORDED PLAT BOOK 32, PAGE 57. 
1..- THE PURPOSE OF THIS SURVEY IS FOR USED IN OBTAINING TI TLE INSURANCE ANO FINANCING AND SHOULD NOT BE USED FOR CONSTRUCT ION PURPOSES. 
5- THE LAND(S) SHOWN Hl:Rl: ON Wt.Rt NOi Al:3SIRACltD I-OR t ASl:Ml:NlS OR OIHl:R l~tCORDtD 1:NCUMl:IRANCtS IHAl MAY 1:31: 1-0UND IN 1Ht PUBLIC RtCORDS OF 

TH[ COUNTY . 

6- T HI: t.XPt.CTt.O USI: 01- I HI: L ANO, AS CLASSll-11:lJ IN I HI: SI ANOAROS 01- PRAC I ICI: ( 61Gl7-61-AC), IS "SUBUl-?B AN" THI: MINIMUM RtLA I tVt DJS I ANCI: ACCURACY l"OR 
THIS TYPE OF BOUNDARY SURVEY IS I FOOT IN 7.500 FEET. THE ACCURACY OBTAINED BY MEASUREMENT AND CAL CULAT ION OF A CLOSED GEOMETRIC FIGURE WAS 
FOUND TO EXCEED THIS REQUIREMENT . 

7- T HIS BOUNDARY SURVEY DOES NOT REFLEC~ OR OETERr-' INE OWNERSHIP. 
8- D IMENSIONS /\RE IN FEET /\NO DECIMALS THERE OF. 

9- ADDl ~IONS OR DELETIONS TO SURVEY MAPS OR REPORTS BY OTHER THAN THE SIGNING PARTY OR PARTIES IS PROHIBITED Wt~HOUT WRITTEN CONSENT OF SIGNING PARTY 
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Site Address: 4701 NW 32nd St. 
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Planning Division Case Report 

Review Date: 

Property Owner: 

Applicant: 

Rep: 

Request: 

Locat ion: 

Prepared By: 

Approved By: 

Recommendation: 

Urban Service 
Area: 

Code Compliance 
Case: 

Background: 

August 12, 2019 

Fredrick J. Day and Ann Armstrong Day Trust dated February 17, 1994 
3993 East 226th Street 
Cicero, IN 46034 

Fredrick J. Day and Ann Armstrong Day 

Scott J. Hertz, Esq. 

The applicant requests a variance of ten feet, to the rear setback requirement of 
20 feet, to allow a single-family dwelling to be constructed ten feet from the rea r 
property line in the Single Family Residential (R-1B) District. 

4701 NW 32 nd Street 
Cape Coral, FL 33993 
Strap number: 24-43-22-C4-05411.0800 
Unit 90, Block 5411, Lot 80 

Mike Struve, AICP, LEED Green Associate, Planning Team Coordinator 

Robert H. Pederson, AICP, Planning Division Manager 

Denial 

Reserve 

No 

The ±19,960-sq. ft . site is in northwest Cape Coral. The site has frontage along NW 32 nd Street. The west 
side of the site has water frontage along the North Spreader Waterway. Except for a seawall constructed 
along the west property line, the site is un improved . Development in this area is sporadic and is limited 
to single-family dwell ings as centralized utilities have not been extended to this area. 

The site has a Single Family and Multi-Family Future Land Use Classification (FLUC) as do sites to the north, 
east, and south . State-owned lands to the west have a Natural Resources/Preservation FLUC. At the time 
the variance application was filed with the City, the site had Single Family Residential (R-18) Zoning that 
was shared by sites to the north, east, and south .1 State lands to the west are unzoned and uses in these 
areas are regulated by the FLUC. 

The applicant seeks to construct a one-story, single-family residence w ith a living area of around 2,334 sq . 
ft. based on a site plan provided by the applicant and appearing in Exhibit A. A pool is proposed along the 

1 The subject site was rezoned to the Single-Family Res idential (RI ) District by Ordinance 4- 19 that was adopted by 
the Ci ty Counc il on August 5, 20 19. 



August 12, 2019 
VA19-0005 

Page 2 

west side of the dwelling, adjacent to the North Spreader Waterway. Pools are required to be to the rear 
of the site although pools may a maximum of 10 feet beyond the side of the structure while maintaining 
side yard setbacks (LDC, Section 5.2.15). The total area of the proposed residence including living area, 
lanai, and garage is 4,010 sq . ft . 

Similar Variances Cases within Block 5411 

The applicant has received a cul -de-sac variance of seven feet to allow an 18-foot front setback earlier in 
2019. Cul-de-sac variances are governed by LUDR, Section 3.13, and can be approved administratively. 
City records indicate no other variances have been granted to lot owners in Block 5411. 

Applicable Regulation: 

LUDR, Section 2.7.1, Table R-1, requires a minimum rear setback of 20 feet for buildings in the R-18 
District . 

Zoning History of the Site 

The site has always had a Single Family and Multi-Family FLUC. 

The site was rezoned from the R-18 District to the Single-Family Residential (Rl) District by Ordinance 4-
19. 

Analysis: 

A variance is defined as a modification of the requirements of the City ordinance when such modification 
will not be contrary to the public interest where, because of conditions peculiar to the property involved 
and not the result of the actions of the applicant which occurred after the effective date of the ordinance, 
a literal interpretation of the ordinance would result in unnecessary and undue hardship. 

Staff has reviewed this application based on the five standards in LUDR, Section 8.10.3a-e . 

1. Special Conditions: The special conditions and circumstances exist which are peculiar to the land, 
structure or building involved and which are not applicable to other land, structure or buildings in 
the same zoning district; that the special conditions and circumstances do not result from the 
actions of the applicant. 

Staff analysis: Standard MET by the applicant. 
The site is a cul -de-sac lot that is 19,960 sq . ft. and is relatively flat . A well providing potable 
water to the proposed residence will be at the northwest corner of the site . An existing well 
on the adjacent site to the east at 4635 NW 32nd Street occupies the northwest corner of that 
site . Chapter 64E-6, Florida Administrative Code (FAC), requires a minimum 75-foot setback 
for a septic drain field from a private potable well. The two wells prevent a drain field on the 
northern half of the site . 



August 12, 2019 
VA19-000S 

Page 3 

FAC also prohibits drain fields within 50 feet of a surface water, like a canal. This regulation 
prevents a drain field from being placed in the southwest corner of the site near the North 
Spreader Waterway. 

Based on the location of the two wells and North Spreader Waterway, a drain field is 
restricted to the southeast quadrant of the site . Furthermore, FAC requires drain fields to 
be a minimum of five feet from a building foundation and five feet from any property line 
abutting an easement. 

The combination of several factors imposes a special circumstance that is peculiar to this site . 
The cumulative effect of the two wells, the presence of the canal, and the application of the 
FAC, restrict the drain field to a relatively, small fixed area of the site . Restricting the septic 
tank and drain field to the southeast portion of the site in turn requires the dwelling to be 
shifted northward to comply with drain field setbacks from the building foundation. 

2. No Special Privilege: The granting of the variance requested will not confer on the applicant any 
special privilege that is denied by this ordinance to other lands, buildings or structures in the same 
zoning district. 

Staff analysis: Standard NOT MET by the applicant. 

The applicant seeks to construct a single-family residence that is around 2,334 sq. ft . The 
living area of this dwelling is less than the living area of new single-family homes constructed 
in the City since 2018 that average 2,753 sq . ft. According to the applicant's representative2, 
the site has room to for a building footprint with an area of 2,249 sq . ft. without a variance. 
A footprint larger than this area would requ ire a septic tank greater than 950 gallons. The 
drain field needed for a tank of this volume could not be accommodated on this site without 
a variance. 

LUDR, Table R-1 requires a minimum living area for single-family residences for waterfront 
sites, although minimum living areas may be reduced to 1,400 sq . ft . when a site is adjacent 
to a canal or lake. In this particular instance, a house with a living area of 2,249 sq. ft., while 
less than the average living area of a house in the City, is substantially larger than the 
minimum area of 1,400 sq . ft . required by the R-18 District. In addition, the footprint of the 
house could be reduced while increasing the total area of the house by constructing a two­
story dwelling. In summary, the applicant could construct a house with a slightly smaller 
footprint than desired or construct a two-story dwelling than would allow for more living 
area with a similarly sized footprint . Both options would allow the applicant to construct a 
single-family dwelling on the site without the need for a variance. 

3. Hardship: That literal interpretation of the provisions of this ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same zoning district under the 
terms of this ordinance and would work unnecessary and undue hardships on the applicant. 

2 Personal communication with Scott Hertz, Esq ., on August 12, 20 19. 
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The applicant plans to construct a single-family home with a pool on the property. At 19,960 
sq . ft, the property is substantially larger than the minimum 10,000 sq. ft . site required by 
the City for the R-1B District . While several factors influence building placement and design, 
a relatively small, but adequate, building envelope exists for constructing a single-family 
dwelling. While the area of the dwelling preferred by the applicant cannot be constructed 
without a variance, a smaller dwelling as well as other design options are available . 

4. Minimum Variance: That the variance granted is the minimum variance that will make possible 
the reasonable use of the land, building or structure. 

Staff analysis: Standard NOT MET by the applicant. 

The floor plan preferred by the owner cannot be built without a variance . However, the 
design of the single-family home could be modified to conform to the district requirements 
without a variance. As a result, this request does not constitute the minimum variance 
required to enjoy reasonable use of this property. 

5. Purpose and Intent; Public Interest: That the granting of the variance will be in harmony with the 
general intent and purpose of this ordinance, and that such variance will not be injurious to the 
area involved or otherwise detrimental to the public welfare. 

Staff analysis: Standard NOT MET by the applicant. 

Setbacks provide minimum separation distances between buildings and property lines. 
Setbacks are frequently established by local governments for reasons of public policy such as 
safety, privacy, and environmental protection . 

The property owner to the immediate north would potentially be the most affected by the 
approval of this va riance. While a single-family residence has not yet been constructed on 
this site, a new dwelling will likely to be built on this lot in the future . As individuals make 
real estate investments in part based on land use requirements, the owner to the north may 
be aggrieved by a single-family dwelling constructed with a ten foot setback from the rea r 
property line of the site . The granting of a variance of the magnitude requested by the 
applicant would be a noticeable departure from the rear setback pattern established fo r 

buildings in the R-1B Dist rict . 

Consistency with the Comprehensive Plan 

This request is consistent with the following objective and policy. 

Future Land Use Element 

Policy 1.15a: 
Single Family and Multi-Family Future Land Use Classification. 
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Staff comment: When the variance application was filed with the City, the site had R-1B Zoning that 
was consistent with the Single Family and Multi Family FLUC of the site. The site is 19,960 sq. ft. When 
the is developed with a single-family home, the site will have a density of 2.18 units per acre that is less 
than the maximum density of 4.4 units per acre allowed in the FLUC. 

Recommendation: 

Staff recommends denial of the variance . 

Staff Contact Information 
Mike Struve, AICP, LEED Green Associate, Plann ing Team Coordinator 
PH : 239-242-3255/Email : mstruve @ca pecoral.net 
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Department of Community Development 
Planning Division 

AFFIDAVIT 

IN RE: APPLICATION OF: Frederick J Day Trust + Ann Armstrong Trust 

APPLICATION NO: VA19-0005 

STATE OF FLORIDA ) 
) § 

COUNTY OF LEE ) 

I, Vincent A. Cautero, AICP having first been duly sworn according to law, state on my oath the 
following : 

That I am the Director of the Department of Community Development and respons ible in 
performing duties as required for the City of Cape Coral. 

That pursuant to City of Cape Coral Code. Section 8.3.2A and Section 8.11.3.A all required 
written notice and publication has been provided . Also , posting of a sign has been done 
when applicable per Section 8.3.2A. 

DATED this \o)~ ~----

STATE OF FLORIDA 
COUNTY OF LEE 

day of 

Vincent A. Cautero, AICP 

The foregoing instrument was acknowledged before me this )cl~ day of ,4. ~ d , 2019 , 
by Vincent A. Cautero, AICP, who is personally known to me and who did not ta an oath. 

.-w··~~~•~. ELISABETH A DELGADO 
f •: ~•1 MY COMMISSION# GG030474 

~.._: .~ :. ,. EXPIRES December 06, 2020 

Exp. Date I,)\ tel~ Commission #66o?Q41 ~ 

Signature of Notary Public 

E..\;Sa..bcth A. 1).J ~---,Jo 
Print Name of Notary Publi 
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Mike Struve 

From: 
Sent: 
To: 
Cc: 
Subject: 

Scott Hertz < shertz@is4law.com > 

Wednesday, August 14, 2019 2:4 7 PM 
Mike Struve 

fred .day@ciceroinsuranceplans.com; Katherine Woellner; Brian Ludden 
[EXTERNAL] - RE: Final Staff Report for VA 19-0005 

Caution - This email originated from outside of our organization. Please do not open any attachments or click on any 
links from unknown sources or unexpected email. 

Good afternoon Mike, 

Per our earlier conversation my clients, Mr. & Mrs. Day are requesting a continuance of the 
hearing currently scheduled for 8 / 20 / 19 due to the discrepancy that has been discovered 
in the square footage of the lot. We are in the process of having a new survey done and we 
believe it will show the square footage is approximately 14,856.20 as reflected in the City's 
GIS records and on the tax rolls. 

We understand that it will be most likely be continued to the September 10th hearing, but 
that is not certain. I will be in attendance on August 20th to answer any questions the 
hearing examiner may have about our continuance request. 

Please let me know if you need any additional information at this time. 

Thank you, 

Scott J. Hertz, Esq. 
Intelli gent So lutions Law Finn, PLLC 
1222 SE 4?1h Street, STE C1 
Cape Cora l, FL 33904 
Direct Phone No.: 239.340.5554 
Email : shertz@is4law.com 
www.is4law.com 

Both Scott Hertz and Intelligent Solutions intend that this message be used exclusively by the addressee(s). This message may contain 
information that is privileged, confidential and exempt from disclosure under applicable law. Unauthorized disclosure or use of this 
information is strictly prohibited. If you have received this communication in error, please permanently dispose of the original message 
and notify Scott Hertz immediately at 239.244.2346. 
Thank you. 

From: Mike Struve <mstruve@capecoral.net> 
Sent: Monday, August 12, 2019 5:56 PM 
To: Scott Hertz <shertz@is4law.com> 
Cc: fred .day@ciceroinsuranceplans.com; Katherine Woellner <kwoellner@capecoral.net> 
Subject: Final Staff Report for VA19-0005 
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Scott, 

Attached is a copy of the final staff report for VA19-0005. Following our meeting today, I made some slight changes to 
improve the accuracy of the report based on my understanding of Mr. Day' s request and the drain field areas necessary 
to support a single-family house of various areas. This case has been advertised for the August 20th HEX hearing 
date. Thank you for taking time out of your schedule to meet with me today . 

I will need a copy of your presentation no later than 4:00 pm this Thursday to forward to the Hearing Examiner. Please 
send a copy of your presentation to Katie and myself in the event I am not in the office that day. 

Mike Struve, AICP, LEED Green Associate 
Planning Team Coordinator 
City of Cape Coral 
Department of Community Development 
Planning Division 
PO Box 150027 
Cape Coral, FL 33915-0027 
Phone 239 .242 .3255 
mstruve@capecoral.net 

Florida has a broad public records law and all correspondence, including email addresses, may be subject to 
disclosure . The Government in the Sunshine Law applies to "any board or commission of any state agency or authority 
or of any agency or authority of any county, municipal corporation, or political subdivision" in part, Section 286.011, 

Florida Statutes. 

This transmission may contain information that is privileged, confidential and/or exempt from disclosure under 
applicable law. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, 
or use of the information contained herein (including any reliance thereon) is STRICTLY PROHIBITED. If you received this 
transmission in error, please immediately contact the sender and destroy the material in its entirety, whether in 

electronic or hard copy format. 
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BOUNDARY SURVEY SCALE l':20' 

PROPCRTY ADDRCSS: 4701 N.W. 32nd STREET, CAPE CO RAL, FLORIDA 3399.3. 

LEG/IL DESCRIPTION: LOT 80, BLOCK 5411, UNIT 90, C/\PE COR/\L SUBDIVISION, /\(CORDING TO THE MAP OR PLAT THEREOF, 

AS RECORDED IN PLAT BOO~ 32, PAGE(S) 48 THROUGH 111, INCLUSIVE, OF THE PUBLIC RECORDS OF LEE 
COUNTY, FLORIDA. 

NOTE(S): 

I THIS BOUNDARY SURVEY WAS PREPARED WllHOUf THE BENEFIT OF A COMMITMENT FOR TITLE INSURANCE, LEG AL DESCR IPTION PROVIDED BY OTHERS. 
2- UNLESS SHOWN, UNDERGROUND UTILITIES, IMPROVEMENTS, FOUNDA TIONS AND/OR SUBSURFACE STRUCTURES WERE NOT LOCATED BY THIS BOUNDARY SURVEY. 
3- BEARINGS ARE BASED ON THE CENTER LINE OF N.W. 32ND STREET HAVING A BEARING OF S 89°26'00" E PER RECORDED PLAT BOOK 32, PAGE 57. 
4- THE PURPOSE Of THIS SURVEY IS FOR USED IN OBTAINll>JG TI TLE INSURANCE AND FINANCING AND SHOULD NOT BE USED FOR CONSTRUCTION PURPOSES. 
5- THE LAND(S) SHOWN HEREON WERt NOi ABSIRACltD t--OR tAStMtNlS OR OIHtR RtCORDEO ENCUMBRANCES rHA -! MAY Bt FOUND IN THE PUBLIC RECORDS Of 

THE COUNTY. 
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THIS TYPE OF BOUNDARY SURVEY IS I FOOT IN 7.500 FEET. THE ACCURACY OBTAINED BY MEASUREMENT ANO CALCULAT ION OF A CLOSED GEOMETRIC FIGURE WAS 
FOUND TO EXCEED THIS REQUIREMENT. 

7- T HIS BOUNDARY SURVEY DOES NOT REFLECT OR DETE'<MINE OWNERSHIP. 
8- D IMENS IONS /\RE IN FEET AND DECIMALS THEREOF. 

9- ADDITIONS OR DELETIONS TO SURVEY MAPS OR REPORTS BY OTHER THAN THE SIGNING PARTY OR PARTIES IS PROHIBITED WI THOUT WRITTEN CONSENT Of SIGNING PARTY 

OR PARTIES. 

~ s: 
De'. 
lLI 
f-
<( 

s: 
De'. 
lLI 
0 
<( 
lLI 
De'. 
CL 
\f) 

± 

6.42' 

LOT 79 
BLOCK 541 I 

VACANT 

5 89°2G'00" E 
I 20.02' (P) .$ 94.G2 (M) 

f .l.RS/8'0 
W/Cap 
(NO ID) 

+0.89' 
M .L.W 

" li ,+-------'-<i>--------=::-,-:--:--::--::c-----------------;>O 
__ G_'_P_.u._t_D_.E_._ ---4 e':: 

- 0 .21' 
M.L.L.W. 

0 

E 
2' 

3' 

25.00' 

~ 
" ;t 
~~ >-

0 ~ 

I 
>- ~ ~ 

b 
0 
~ I 

.. I 
::i 

I 

0..: 
U) 

I 

I 

I 

L Cone. 

F .N. 4 

LB 7922 L-2 4 .57' L- I 

1 30.05 ' (P) .$ (M) 

jl b89°2G'00" E 

~ LOT 79 
~ BLOCK 5410 

RESIDENCE 

5.77' 

/ 

\ 

LOT 80 
BLOCK 5 41 I 

VACANT 
:!: 14 ,BGG Sq ft 

:!: 0.341 Ac. 

I 

I 

1~ 
1~ 

I 

-- _- ----------- I ~ot_ ~ 

~ 
N.W. 32 ND STREET 

(50' TOTAL R/W) 

\ J 
CURVE TABLE 

DELTA LENGTrl RADIUS CHORD TANGENT 

50.00' 9 4 .9'/' ISi.Sb' 

LOT 58 
BLOCK 541 

VACANT 

~LU 

.., -
~i;; 
b~ 
00 
lf) 0 
NZ 

t!.58' 

BENCH MARK 
~ ELEVATION - 4 .75' 

f .N 4 D 
LB 6427 

LINE TABLE 

LENGTH BEARING 

L- 1 5.05' 5 ll9"2G'OO" E 

L-2 25.00' 5 ll9"2G'OO" ~ 

LIST Of ENCROACH t.4ENTS: ORDER No: FI ELD WORK: REVISIONS: CERTIFIED TO: 
, HCJ11JYtonn-•nc.....0~ 1"" 
"""""IIII..O'OMIOo-l,O'fl1'<S -=--o-.~-­
,:.ooc, ...___. 1'0 (>#"llll4>:UH. I - 1 h ERE t;Rf r.o 11•s1eLE ENCROACHMEN 1 s. 

NB 3304 08/ 14/2019 

FLOOD INFORMA no~: 
(E!~C(:1-.TrlEFLXXJIA'xFJ\lr~r,,.--,?,)·r,c;rxl(.ll. 

f '[RGfW '!AW.fHfA. ~Gf~f.} !'L!"V'1FI(/\ IR': !i,-[KD TO 
N,!.V.D.CJ H• 

F.1 .R.t.4 . DA.TE : FLOOD ZONE: BASE ELEVATION 

08/28/2008 8' 

COt.4t.4UNITY PANEL Nl.it.4BER SUFFIX: 

125095 0230 f" 

rREDtRICK .J DAY I RUS I + 
ANN ARMS I RONG DAY I RUSI 

1 □ x 

:~tl~ii I 



Cape Coral Variance request for 4701 NW 32nd St .• Cape Coral FL 33993 

(3.a) This is a letter of intent from Fred J. and Ann A. Day. We are the owners of lot 
#80, block 5411, strap number 21-43-22c4-054-11.0800, with an address of 4701 NW 
32nd Street, Cape Coral Fl. We are requesting an additional 12 ft., setback, (off of 
the current 20 ft. setback set by the city) on the north boundary of lot 80. 

(b.) The reason for this setback is to make room for a gravity fed septic system. 

(c.) The current ordinances have reduced our lot size from 19,960 sq. ft. to 6,712.50 
sq. ft. for purposes of well and septic placement. Our proposed well, and the 
neighbor's well placement, along with city channel setbacks rule out any septic 
locations to the north, west, and east sides of our lot. The only place for a septic 
field is on the south of our lot. This location is severely cut into by the cul-de-sac 
setbacks. The cul-de-sac set back has pushed the septic field into the master 
bathroom foundation. We need and are requesting 10 more feet to our south to 
accommodate the septic field. This can be accomplished by setting the house back 
10 feet to the north side of our lot. 

Our lot is a beautiful and expensive one overlooking the spreader to the west. 
We wish to place an aesthetically pleasing; approximately 2200 sq. ft. home on t his 
lot, in keeping with Cape Coral's other fine homes in this area. Without Cape Coral's 
Development Board's approval of this variance our dream home plans are in 
jeopardy. There will still be a 10-foot setback to the north boundary line after 
approval of this setback. 

My wife and I bought this lot in January 2018. It's taken us more than a year to 
complete a seawall. Since completion we have learned that our lot is not nearly the 
size we thought it was to build on. The adjoining cul-de-sac lots are "triple lots." 
We unknowingly purchased a double lot. We tried buying the adjoining dry lot, but 
found it was sold and under construction. The area we envisioned building on has 
been cut to a fraction of what we thought we had purchased. We cannot build up; as 
my wife has arthritis of the knees, and we both wish to be able to age in place. 

My neighbor to my north Michael Newton has indicated by his signature below 
that he has no objections to this set back. 





Planning Division Case Report 

Review Date: 

Property Owner: 

Applicants: 

Rep: 

Request: 

Location: 

Prepared By: 

Approved By: 

Recommendation: 

Urban Service 
Area: 

Code Compliance 
Case: 

Background: 

August 30, 2019 

Fredrick J. Day and Ann Armstrong Day Trust dated February 17, 1994 
3993 East 226 t h Street 
Cicero, IN 46034 

Fredrick J. Day and Ann Armstrong Day 

Scott J. Hertz, Esq . 

The applicant requests a variance of five feet, to the rear setback requirement of 
20 feet, to allow a single-family dwelling to be constructed 15 feet from the rear 
property line in the Single Family Residential (R-18) District. 

4701 NW 32 nd Street 
Cape Coral, FL 33993 
Strap number: 24-43-22-C4-05411.0800 
Unit 90, Block 5411, Lot 80 

Mike Struve, AICP, LEED Green Associate, Planning Team Coordinator 

Robert H. Pederson, AICP, Planning Division Manager 

Denial 

Reserve 

No 

The ±14,866-sq . ft. site is in northwest Cape Coral and has frontage along NW 32nd Street. The west side 
of the site is adjacent to the North Spreader Waterway. Except for a seawall constructed along the west 
property line, the site is unimproved . Development in this area is sporadic and is limited to single-family 
dwellings as centralized utilities have not been extended to this area . 

The site has a Single Family and Multi-Family Future Land Use Classification (FLUC) as do sites to the north, 
east, and south. State-owned lands to the west have a Natural Resources/Preservation FLUC. At the time 
the variance application was filed with the City on April 29, 2019, the site had Single Family Residential (R-
18) Zoning that was shared by sites to the north, east, and south.1 State lands to the west are unzoned 

and uses in these areas are regulated by the FLUC. 

1 The subject si te and surrounding residential s ites were rezoned from R-1 B to the S ing le-Family Res identi al (R-1 ) 
Distr ict by Ordinance 4-19 that was adopted by the Ci ty Counci l on August 5, 20 19. 
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The applicant seeks to construct a one-story, single-family residence with a living area of around 2,334 sq. 
ft. based on a site plan provided by the applicant and appearing in Exhibit A. Living area accounts fo r 
space that is air-conditioned and would therefore not include areas devoted to a garage, lanai, porch, and 
entryway. A pool is proposed along the west side of the dwelling, adjacent to the North Spreader 
Waterway. Pools are required to be to the rear of the site although pools may extend a maximum of 10 
feet beyond the side of a house wh ile maintaining side yard setbacks (LDC, Section 5.2 .15). The total area 
of the proposed residence including living area, lanai, and garage based on plans provided by the owner 
is 4,010 sq . ft. 

-
Similar Variances Cases within Block 5411 

The applicants received adm inistrative approval for a cul -de-sac variance of seven feet to allow an 18-
foot front setback earlier in 2019. City records indicate no other variances have been granted to lot 
owners in Block 5411. 

Applicable Regulation: 

LUDR, Section 2.7.1, Table R-1, requires a minimum rear setback of 20 feet for buildings in the R-18 
District. The recently adopted R-1 District also requires a minimum 20-foot rear setback for buildings. 

Zoning History of the Site 

The site has always had a Single Family and Multi-Family FLUC. 

The site was rezoned from the R-18 to the Single-Family Residential (R-1) District by Ordinance 4-19. 

Analysis: 

A va riance is defined as a modification of the requirements of the City ordinance when such modification 
will not be contrary to the public interest where, because of conditions peculiar to the property involved 
and not the result of the actions of the applicant which occurred after the effective date of the ordinance, 
a literal interpretation of the ordinance would result in unnecessary and undue hardship. 

Staff has reviewed this application based on the five standards in LUDR, Section 8.10.3a-e. 

1. Special Conditions: The special conditions and circumstances exist which are peculiar to the land, 
structure or building involved and which are not applicable to other land, structure or buildings in 
the same zoning district; that the special conditions and circumstances do not result from the 

actions of the applicant. 

Staff analysis: Standard MET by the applicant. 
The site is a cul -de-sac lot that is 14,866 sq . ft . and is relatively flat . A well providing potable 
water to the proposed residence will be at the northwest corner of the site . An existing well 
on the adjacent site to the east at 4635 NW 32nd Street occupies the northwest corner of that 
site . Chapter 64E-6, Florida Administrative Code (FAC), requires a minimum 75-foot setback 
for a septic dra in field from a private potable well . The two wells collectively prevent a drain 

field on the northern half of the site . 
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FAC also prohibits drain fields w ithin 50 feet of a surface water, like a canal. Th is regulation 
prevents a drain field near the southwest corner of the site next to North Spreader 
Waterway. 

Based on the location of the two wells and North Spreader Waterway, a drain field is 
restricted to the southeast quad rant of the site . Furthermore, FAC requires drain fields to 
be a minimum of five feet from a building foundation and five feet from any property line 
abutting an easement. 

The combination of several factors imposes a special circumstance that is peculiar to this site . 
The cumulat ive effect of the two wells, the presence of the canal, and the application of the 
FAC, restrict the drain field to a relatively, small fixed area of the site. Restricting the septic 
tank and dra in field to the southeast port ion of the site in turn requires the dwelling to be 
shifted northward to comply with drain field setbacks from the building foundation . 

2. No Special Privilege: The granting of the variance requested will not confer on the applicant any 
special privilege that is denied by th is ordinance to other lands, buildings or structures in the same 
zoning district. 

Staff analysis: Standard NOT MET by the applicant. 

The applicants seek to construct a single-family residence around 2,334 sq. ft . The living area 
of this dwelling is less than the living area of single-family homes constructed in the City since 
2018 that average 2,753 sq . ft . According to the applicant's representative,2 the site has 
room for a building footprint of 2,249 sq . ft. without a variance . A footprint larger than this 
area would require a sept ic tank greater than 950 gallons. In turn, the drain field needed for 
a tank that exceeds 950 gallons could not be accommodated on this site without a variance . 

LUDR, Table R-1 requ ires a minimum living area for single-family residences of 1,800 sq . ft . 
for waterfront sites, although this area may be reduced to 1,400 sq . ft . when a site is adjacent 
to a canal or lake. In this particular instance, a house with a living area of 2,249 sq . ft., while 
less than the average living area of a house in the City, is substantially larger than the 
minimum area of 1,400 sq . ft . requ ired by the R-18 District for an off-river site . In addition, 
other design options appear available . For example, one option could involve reducing the 
area of the garage or lanai to accommodate a larger drain field while providing the living area 
sought by the applicants. In summary, the applicants could construct a house with a slightly 
smaller footprint than desired or re -design the house for this site . Such options would allow 
the applicants to construct a single-family dwelling without requiring a variance. 

3. Hardship : That literal interpretation of the provisions of this ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same zoning district under the 
terms of this ordinance and would work unnecessary and undue hardships on the applicant. 

Staff analysis: Standard NOT MET by the applicant. 

2 Personal communicati on w ith Scott Hertz, Esq., on August 12, 20 19. 
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The applicants plan to construct a single-family home with a pool on the property. At 14,866 
sq . ft, the property is 48.7% larger than the minimum 10,000 sq. ft. site required by the City 
for the R-18 District. While several factors influence building placement and design, a 
relatively modest, but adequate, building envelope exists for constructing a single-family 
dwelling. While the design of the dwelling preferred by the applicant cannot be constructed 
without a variance, a smaller dwelling as well as other design options are available . 

4. Minimum Variance: That the variance granted is the minimum variance that will make possible 
the reasonable use of the land, building or structure. 

Staff analysis: Standard NOT MET by the applicant. 

The floor plan preferred by the owner cannot be built without a variance . However, the 
design of the single-family home could be modified to conform to the district requirements 
without a variance . As a result, this request does not constitute the minimum variance 
required to enjoy reasonable use of this property. 

5. Purpose and Intent; Public Interest: That the granting of the variance will be in harmony with the 
general intent and purpose of this ordinance, and that such variance will not be injurious to the 
area involved or otherwise detrimental to the public welfare. 

Staff analysis: Standard MET by the applicant. 

Setbacks provide minimum separation distances between buildings and property lines. 
Setbacks are frequently established by local governments for reasons of public policy such as 
safety, privacy, and environmental protection . 

The property owner to the immediate north at 4640 NW 32nd Terrace, Mr. Michael Newton, 
would potentially be the most affected by the approval of this variance . Mr. Newton owns a 
site that is 24,897 sq . ft . The rear property line of this site is 200 feet long and extends 80 
feet eastward of the applicant's site . The applicants have provided a signed statement from 
Mr. Michael Newton, indicating he has no objection to a 10-foot rear setback variance. Since 
the applicants have recently revised their request to seek a lesser variance of five feet, the 
neighbor to the north would be less affected by the five -foot variance, and for this reason, 
would presumably not object to the revised request . The location of the site at the end of a 
cul-de-sac street, adjacent to a canal, makes it likely that other property owners will not be 
negatively affected by the granting of the variance . While the requested variance is not 
inconsequential, the locational factors discussed above will mitigate any detrimental effects 
th is variance might otherwise have on surrounding sites . For these reasons, staff does not 
foresee this variance will be detrimental to the public welfare and would be in harmony with 
the general intent and purpose of the Land Use and Development Regulations. 

Consistency with the Comprehensive Plan 

This request is consistent with the following objective and policy. 

Future Land Use Element 



Policy 1.15a: 
Single Family and Multi-Family Future Land Use Classification. 
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Staff comment: When the variance application was filed with the City, the site had R-18 Zoning that 
was consistent with the Single Family and Multi Family FLUC of the site . The site is 14,866 sq. ft. When 
developed with a single-family home, the site will have a density of 2.93 units per acre that is less than 
the maximum density of 4.4 units per acre allowed in the FLUC. 

Recommendation: 

Since the requested variance fails to meet all five standards, staff recommends denial. 

Staff Contact Information 
Mike Struve, AICP, LEED Green Associate, Planning Team Coordinator 
PH : 239-242-3255/Email : mstruve@ca pecora l. net 



Site Address: 
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Item Number: 2.C.
Meeting Date: 9/10/2019
Item Type: HEARINGS

AGENDA REQUEST FORM
CITY OF CAPE CORAL

 

TITLE:
Case # SE19-0002;Address: 1707 Cape Coral Pkwy E; Applicant: 1707 Cape Coral, LLC

REQUESTED ACTION: 
Approve or Deny

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  No
 2. Is this a Strategic Decision?  No

  If Yes,  Priority Goals Supported are
listed below.  

  If No, will it harm the intent or success of
the Strategic Plan?  No

Planning & Zoning Recommendations:

SUMMARY EXPLANATION AND BACKGROUND:
To amend the site plan and landscaping plans associated with Resolution 108-15 which approved
an automotive service establishment use in the South Cape Downtown (SC) District for the
Downtowner Carwash. The amendment seeks to alter the front façade of the carwash by reducing
the wall height from nine feet to three feet.

LEGAL REVIEW:

EXHIBITS:
See attached backup materials.

PREPARED BY:
Jessica M.
Cruz  Division- Planning  Department- Community

Development 

SOURCE OF ADDITIONAL INFORMATION:
Mike Struve, AICP, LEED Green Associate, Planning Team Coordinator, 239-242-3255,
mstruve@capecoral.net

ATTACHMENTS:
Description Type
Backup Material Backup Material



  PLANNING DIVISION CASE REPORT SE19-0002 
 

 
 

HEARING DATE: September 10, 2019 
REQUEST: To amend the site plan and landscaping plans associated with Resolution 108-15 

which approved an automotive service establishment use in the South Cape 
Downtown (SC) District for the Downtowner Carwash. The amendment seeks to alter 
the front façade of the carwash by reducing the wall height from nine feet to three 
feet.   

  

SITE ADDRESS:  1707 Cape Coral Pkwy E  
STRAP NUMBER:  08-45-24-C4-00363.0010 

LEGAL DESCRIPTION: CAPE CORAL UT 7 BLK 363 PB 12 PG 113 LOTS 1 THRU 7 + 24 THRU 30 ADJ + VACATED 
ALLEY AS PER INST# 2016000023899 

APPLICANT:  1707 Cape Coral, LLC  
PROPERTY OWNER: 1707 Cape Coral, LLC 

AUTHORIZED AGENT: Linda Miller, Avalon Engineering, Inc.  
  

FUTURE LAND USE:  Downtown Mixed (DM) 
ZONING DESIGNATION:  South Cape Downtown (SC) 

CODE COMPLIANCE CASE NO.: N/A 
  

PREPARED BY:  Katherine Woellner, Planner  
APPROVED BY:  Mike Struve, AICP, LEED Green Associate, Planning Team Coordinator 

RECOMMENDATION:  Denial  
 
 



Planning Division Case Report  Special Exception 19-0002 – Downtowner Carwash Amendment 
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BACKGROUND 
The 1.35-acre site is in the CRA and has a zoning designation of South Cape Downtown (SC) and a Future Land Use 
classification of Downtown Mixed (DM). The Downtowner Carwash is on the site. Carwashes are classified as an 
automotive service establishment which requires special exception approval in the SC District. This amendment will not 
change the use of the property; instead it is intended to alter the approved plans associated with the project.   
 
ZONING HISTORY  
The site is in the Community Redevelopment Area which was established in 1987 through Ordinance 47-87 by City Council. 
In July of 2012 the site was rezoned from Downtown Gateway (DG) to SC (ZA12-0001), which remains on the site. 
 
In December of 2014, the property owners applied for a Vacation of Plat (VP14-0005) and a Special Exception (SE14-0018) 
to develop a carwash on the property. The special exception was denied in May of 2015 by the Board of Zoning 
Adjustments and Appeals. The property owner appealed this decision to the City Council (AP15-0001) who approved the 
use to on August 10, 2015 with conditions. See staff analysis section for details.   

 
The vacation of plat request was concurrently approved with the 2015 appeal.  
 
City staff received a site plan application (SP15-0044) for the carwash in November of 2015 that was consistent with the 
site plan provided for the appeal process; however, planning staff indicated that the proposed site plan was deficient in 
required parking spaces. Subsequently, the property owner applied for a Deviation (DE16-0014) to allow a reduction in 
parking spaces. The deviation was approved on June 30, 2016 with a condition to include a bike rack with a minimum 
capacity of five bicycles.  
 

 
Figure 1: Elevation drawings of the existing frontage vs the proposed 

REQUEST  
The applicant requests an amendment to the site and landscape plans dated May 28, 2015 to alter the front façade of the 
site along Cape Coral Parkway. The applicant has indicated that this request is intended to increase visibility of the carwash 
from the street.  
 

EXISTING 

PROPOSED 
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The applicant proposes to reduce the height of the wall along Cape Coral Parkway East from nine feet to three feet. With 
the wall-height reduction, the two existing trellises and decorative “windows” will be removed. See Figure 2 below for a 
comparison of the existing and the proposed elevations. The applicant proposes adding two additional rows of shrubs in-
lieu-of the existing architectural elements.  

 

 
Figure 2: Photograph of the existing building (top) versus a rendering of the proposed (Included in Application Materials) 

ANALYSIS  
Staff reviewed the request in relation to Resolution 108-15, The City of Cape Coral Comprehensive Plan, CRA 
Redevelopment Plan, and Land Use and Development Regulations.  
 
Resolution 108-15 
City Council approved the carwash use through Resolution 108-15 which included three conditions of approval:  
 

1. The project shall be developed in accordance with the site plan and landscaping plan dated May 28, 2015, provided 
by Avalon Engineering.  

2. No vehicular ingress to or egress from the site directly onto or from Cape Coral Parkway shall be allowed. 
3. No development on the site shall be allowed unless and until the City approves a vacation of plat for the alley 

running through the site and the applicant relocates the associated utilities.  
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This amendment conflicts with the first condition of approval, as the applicant is requesting to alter the site plan and 
landscaping plan associated with the approved project design. Additionally, the alteration being requested will make the 
special exception use more visible than it was approved for and currently designed.  
 
A 20ft tall and 9.6ft wide freestanding sign exists on the site along Cape Coral Parkway. See Figure 3 below. The sign 
includes a 4.1-foot by 7.75-foot electronic sign and additional lighting that can easily be seen from the road. The sign is in 
front of the existing wall, perpendicular to Cape Coral Parkway. This sign will remain. Lowering the wall will not change 
the size of the sign; instead it will expose more of the actual carwash use. See Exhibit A for site pictures illustrating the 
visibility of the carwash from the street. While there are some visibility issues driving east on Cape Coral Parkway, adjusting 
the wall height will not make the property more visible.  
 

 
Figure 3: Diagram from Sign Permit (B16-12530) 

In addition to the freestanding sign, the carwash also has a sign on one of the building facades for the dog wash. This sign 
will also remain. Lowering the wall will not impact this sign either.  
 
City of Cape Coral Comprehensive Plan  
The Future Land Use element of the Comprehensive Plan addresses growth and development in the City of Cape Coral. 
The Future Land Use Element contains a goal which is supported by objectives that are further defined by policies.   
 
Policy 1.15.l: Downtown Mixed: Intended primarily for the Downtown Community Redevelopment Area, to provide, a 
vibrant, walkable, mixed-use district in the historical heart of Cape Coral, mixed-use projects containing commercial and 
professional uses in conjunction with multi-family housing opportunities where practical and feasible are encouraged. 
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The existing wall provides a visual buffer along the right-of-way for pedestrians and adjacent businesses. Because the wall 
is built towards the front of the property and includes architectural features, it gives the illusion that there is a building at 
the property line instead of queueing for cars. Urban design is often characterized by having buildings close to the road 
with vehicle-use areas behind the front façade of the building. The existing design creates this effect. Lowering the wall 
would break-up the building façade—created by the subject property and the adjacent properties-- along Cape Coral 
Parkway.  
 
Policy 8.3: Commercial developments shall be designed to minimize negative impacts on surrounding residential uses and 
the land development regulations shall provide for adequate buffering between commercial and residential uses. The 
design should ensure adequate screening of unsightly views of commercial developments (such as loading docks, rooftop 
equipment, service entrances, trash containers, parking areas and exterior storage) through the extensive use of 
landscaping, berms, fencing, concealment, architectural features, open space, setbacks, and/or building orientation. 
Ensure that the placement of any noise generating activities such as ingress/egress, parking, deliveries, air conditioning 
equipment and dumpster collections are designed to minimize any adverse noise effects. Traffic and parking should not 
adversely affect neighborhood quality. Noise, safety and overall maintenance of commercial properties should be carefully 
monitored. 
 
The subject property is surrounded by properties zoned SC, however residential uses are allowed in the SC district. The 
existing wall and landscaping help conceal the vehicle queue for the carwash as well as provide some barrier for sound 
from the machinery used in the carwash to the adjacent properties.  
 
CRA Redevelopment Plan  
4.5 General Streetscape and the Public Realm:  Further, the character of streetscapes is highly influenced by adjacent 
development. Ideally, buildings (rather than parking lots, service areas, exposed waste receptacles, etc.) front the sidewalk. 
While, the prevailing pattern of development in the South Cape is the opposite, new infill development can begin to 
establish this character. Existing development can add additional landscaping and dedicate outdoor areas to amenities 
such as cafe seating to the degree possible. 
 
The existing wall and landscaping give the appearance of a pedestrian-friendly building. The existing architectural and 
landscape elements also provide a different streetscape experience for pedestrians than vehicle queue lines. The proposed 
wall-height reduction will remove architectural features that enhance the streetscape along Cape Coral Parkway.  
 
Land Use and Development Regulations (LUDR)  
The subject property has a zoning designation of South Cape Downtown (SC). Within the SC district, permitted uses are 
determined by the street classification. The site is bound by three rights-of-way: Cape Coral Parkway to the south, SE 17th 
Ave to the west, and SE 47th Terrace to the north. In this section of the SC district, Cape Coral Parkway is considered a 
“secondary” street and SE 17th and SE 47th are considered “tertiary” streets. An automotive service establishment is a 
special exception use on both secondary and tertiary street classification.  
 
Per LUDR Section 8.8 regarding special exceptions, a special exception is defined as:  
 

A use which is essential to, or would promote the, public health, safety or welfare in one or more districts, 
but which might impair the integrity and character of the district in which it is located, or in adjoining 
districts, such that restrictions or conditions on location, size, extent and character of performance may be 
imposed in addition to those already imposed in the Land Use and Development Regulations. 

 
LUDR Section 8.8.5 outlines the standards for special exception uses as:  
 

a. Generally. The proposal shall comply with all requirements of the zoning districts in which the property is located, 
the Land Use and Development Regulations, and all other applicable law. 
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The existing development complies with LUDR requirements and the special exception approval from City Council.  
 

b. Compatibility. The tract of land must be suitable for the type of special exception use proposed by virtue of its 
location, shape, topography and the nature of surrounding development. 
 
The façade along Cape Coral Parkway, as it exists, is more compatible with the adjacent buildings than a reduced 
wall height would be. The existing wall provides the illusion of a continuous, pedestrian-friendly street frontage 
along Cape Coral Parkway because it is at a similar height and setback to the adjacent building. The existing wall 
also includes architectural features such as trellises, faux windows, and banding that emulate the requirements 
of the City’s non-residential design standards found in LUDR Section 5.6.  
 
Reducing the wall height would expose the carwash queue and canopy that are 16.25 feet off the property line 
along Cape Coral Parkway. This property has almost 200 feet of frontage on Cape Coral Parkway; approximately 
120 feet of that would be impacted by this amendment. Reducing the wall-height would completely change the 
existing streetscape.  
 

c. Minimum lot frontage; access. Minimum lot frontage on a street shall be sufficient to permit properly spaced and 
located access points designed to serve the type of special exception use proposed. Wider spacing between access 
points and intersecting street right-of-way lines should be required when the lot has more than the minimum 
required frontage on a street. All access points shall be specifically approved by the Hearing Examiner. 

 
The proposed amendment does not impact any access points.  
 

d. Building location; setbacks. All buildings shall be located an adequate distance from all property lines and street 
right-of-way lines. Greater building setback lines may be required when the lot has more than the minimum lot 
area required or when deemed necessary to protect surrounding properties. 
 
No change is being proposed to the setbacks of the building.  

 
e. Screening and buffering. A continuous strip of properly maintained landscaped area should be provided along all 

property lines and along all streets serving the premises. Such continuous strip of properly maintained landscaped 
area may, however, be allowed to contain walkway(s) and driveway entrances. The Hearing Examiner shall also 
require that the premises be permanently screened from adjoining and contiguous properties by a fence, evergreen 
hedge and/or other approved enclosure when deemed appropriate to buffer the special exception use from 
surrounding uses. 
 
When the special exception was approved in 2015, City Council added a condition that the project be developed 
according to the plans shown at the meeting. The existing wall was part of those plans. The applicant is requesting 
an amendment to the approved plans to make the carwash more visible at the right-of-way despite having 200 
feet of street frontage and an animated sign on Cape Coral Parkway.  

 
RECOMMENDATION 
Staff finds the request to amend the special exception is inconsistent with Resolution 108-15, the CRA vision of the South 
Cape, the intent or vision of the Downtown Mixed Future Land Use category in the Comprehensive Plan, and the South 
Cape zoning district regulations.  
 
Staff recommends DENIAL of the special exception amendment.    

Staff Contact Information 
Katherine Woellner, Planner  

PH: 239-574-0605  
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Email: kwoellner@capecoral.net  
EXHIBIT A: Site Pictures of the Existing Façade 
 
Picture 1: Taken from the corner of SE 17th Place and Cape Coral Parkway. The Downtowner sign is visible from the road 
with right-turn access to the site at the next cross-street.   

Picture 2: Taken from the beginning of the right turn land on Cape Coral Parkway before SE 17th Place. The sign is visible 
from the road with at least two right-turns that would provide access to the site.  

Picture 3: Taken from Cape Coral Parkway, just past Del Prado Boulevard. The sign can be seen through the median trees 
at the intersection, but it is difficult. However, it is clearly visible once the median terminates. There is a center turn lane 
that gives drivers access to SE 17th Place just after the median terminates.  
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  PLANNING DIVISION CASE REPORT SE19-0002 
 

 
 

HEARING DATE: September 10, 2019 
REQUEST: To amend the site plan and landscaping plans associated with Resolution 108-15 

which approved an automotive service establishment use in the South Cape 
Downtown (SC) District for the Downtowner Carwash. The amendment seeks to alter 
the front façade of the carwash by reducing the wall height from nine feet to three 
feet.   

  

SITE ADDRESS:  1707 Cape Coral Pkwy E  
STRAP NUMBER:  08-45-24-C4-00363.0010 

LEGAL DESCRIPTION: CAPE CORAL UT 7 BLK 363 PB 12 PG 113 LOTS 1 THRU 7 + 24 THRU 30 ADJ + VACATED 
ALLEY AS PER INST# 2016000023899 

APPLICANT:  1707 Cape Coral, LLC  
PROPERTY OWNER: 1707 Cape Coral, LLC 

AUTHORIZED AGENT: Linda Miller, Avalon Engineering, Inc.  
  

FUTURE LAND USE:  Downtown Mixed (DM) 
ZONING DESIGNATION:  South Cape Downtown (SC) 

CODE COMPLIANCE CASE NO.: N/A 
  

PREPARED BY:  Katherine Woellner, Planner  
APPROVED BY:  Mike Struve, AICP, LEED Green Associate, Planning Team Coordinator 

RECOMMENDATION:  Denial  
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BACKGROUND 
The 1.35-acre site is in the CRA and has a zoning designation of South Cape Downtown (SC) and a Future Land Use 
classification of Downtown Mixed (DM). The Downtowner Carwash is on the site. Carwashes are classified as an 
automotive service establishment which requires special exception approval in the SC District. This amendment will not 
change the use of the property; instead it is intended to alter the approved plans associated with the project.   
 
ZONING HISTORY  
The site is in the Community Redevelopment Area which was established in 1987 through Ordinance 47-87 by City Council. 
In July of 2012 the site was rezoned from Downtown Gateway (DG) to SC (ZA12-0001), which remains on the site. 
 
In December of 2014, the property owners applied for a Vacation of Plat (VP14-0005) and a Special Exception (SE14-0018) 
to develop a carwash on the property. The special exception was denied in May of 2015 by the Board of Zoning 
Adjustments and Appeals. The property owner appealed this decision to the City Council (AP15-0001) who approved the 
use to on August 10, 2015 with conditions. See staff analysis section for details.   

 
The vacation of plat request was concurrently approved in 2015 the appeal.  
 
City staff received a site plan application (SP15-0044) for the carwash in November of 2015 that was consistent with the 
site plan provided for the appeal process; however, planning staff indicated that the proposed site plan was deficient in 
required parking spaces. Subsequently, the property owner applied for a Deviation (DE16-0014) to allow a reduction in 
parking spaces. The deviation was approved on June 30, 2016 with a condition to include a bike rack with a minimum 
capacity of five bicycles.  
 

 
Figure 1: Elevation drawings of the existing frontage vs the proposed 

REQUEST  
The applicant requests an amendment to the site and landscape plans dated May 28, 2015 to alter the front façade of the 
site along Cape Coral Parkway. The applicant has indicated that this request is intended to increase visibility of the carwash 
from the street.  
 

EXISTING 

PROPOSED 
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The applicant proposes to reduce the height of the wall along Cape Coral Parkway East from nine feet to three feet. With 
the wall-height reduction, the two existing trellises and decorative “windows” will be removed. See Figure ## on Page ## 
for a comparison of the existing and the proposed elevations. The applicant proposes adding two additional rows of shrubs 
in-lieu-of the existing architectural elements.  

 

 
Figure 2: Photograph of the existing building (top) versus a rendering of the proposed (Included in Application Materials) 

ANALYSIS  
Staff reviewed the request in relation to Resolution 108-15, The City of Cape Coral Comprehensive Plan, CRA 
Redevelopment Plan, and Land Use and Development Regulations.  
 
Resolution 108-15 
City Council approved the carwash use through Resolution 108-15 which included three conditions of approval:  
 

1. The project shall be developed in accordance with the site plan and landscaping plan dated May 28, 2015, provided 
by Avalon Engineering.  

2. No vehicular ingress to or egress from the site directly onto or from Cape Coral Parkway shall be allowed. 
3. No development on the site shall be allowed unless and until the City approves a vacation of plat for the alley 

running through the site and the applicant relocates the associated utilities.  
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This amendment conflicts with the first condition of approval, as the applicant is requesting to alter the site plan and 
landscaping plan associated with the approved project design. Additionally, the alteration being requested will make the 
special exception use more visible than it was approved for and currently designed.  
 
A 20ft tall and 9.6ft wide freestanding sign exists on the site along Cape Coral Parkway. See Figure 3 below. The sign 
includes a 4.1-foot by 7.75-foot electronic sign and additional lighting that can easily be seen from the road. The sign is in 
front of the existing wall, perpendicular to Cape Coral Parkway. This sign will remain. Lowering the wall will not change 
the size of the sign; instead it will expose more of the actual carwash use. See Exhibit A for site pictures illustrating the 
visibility of the carwash from the street. While there are some visibility issues driving east on Cape Coral Parkway, adjusting 
the wall height will not make the property more visible.  
 

 
Figure 3: Diagram from Sign Permit (B16-12530) 

In addition to the freestanding sign, the carwash also has a sign on one of the building facades for the dog wash. This sign 
will also remain. Lowering the wall will not impact this sign either.  
 
City of Cape Coral Comprehensive Plan  
The Future Land Use element of the Comprehensive Plan addresses growth and development in the City of Cape Coral. 
The Future Land Use Element contains a goal which is supported by objectives that are further defined by policies.   
 
Policy 1.15.l: Downtown Mixed: Intended primarily for the Downtown Community Redevelopment Area, to provide, a 
vibrant, walkable, mixed-use district in the historical heart of Cape Coral, mixed-use projects containing commercial and 
professional uses in conjunction with multi-family housing opportunities where practical and feasible are encouraged. 
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The existing wall provides a visual buffer along the right-of-way for pedestrians and adjacent businesses. Because the wall 
is built towards the front of the property and includes architectural features, it gives the illusion that there is a building at 
the property line instead of queueing for cars. Urban design is often characterized by having buildings close to the road 
with vehicle-use areas behind the front façade of the building. The existing design creates this effect. Lowering the wall 
would break-up the building façade—created by the subject property and the adjacent properties-- along Cape Coral 
Parkway.  
 
Policy 8.3: Commercial developments shall be designed to minimize negative impacts on surrounding residential uses and 
the land development regulations shall provide for adequate buffering between commercial and residential uses. The 
design should ensure adequate screening of unsightly views of commercial developments (such as loading docks, rooftop 
equipment, service entrances, trash containers, parking areas and exterior storage) through the extensive use of 
landscaping, berms, fencing, concealment, architectural features, open space, setbacks, and/or building orientation. 
Ensure that the placement of any noise generating activities such as ingress/egress, parking, deliveries, air conditioning 
equipment and dumpster collections are designed to minimize any adverse noise effects. Traffic and parking should not 
adversely affect neighborhood quality. Noise, safety and overall maintenance of commercial properties should be carefully 
monitored. 
 
The subject property is surrounded by properties zoned SC, however residential uses are allowed in the SC district. The 
existing wall and landscaping help conceal the vehicle queue for the carwash as well as provide some barrier for sound 
from the machinery used in the carwash to the adjacent properties.  
 
CRA Redevelopment Plan  
4.5 General Streetscape and the Public Realm:  Further, the character of streetscapes is highly influenced by adjacent 
development. Ideally, buildings (rather than parking lots, service areas, exposed waste receptacles, etc.) front the sidewalk. 
While, the prevailing pattern of development in the South Cape is the opposite, new infill development can begin to 
establish this character. Existing development can add additional landscaping and dedicate outdoor areas to amenities 
such as cafe seating to the degree possible. 
 
The existing wall and landscaping give the appearance of a pedestrian-friendly building. The existing architectural and 
landscape elements also provide a different streetscape experience for pedestrians than vehicle queue lines. The proposed 
wall-height reduction will remove architectural features that enhance the streetscape along Cape Coral Parkway.  
 
Land Use and Development Regulations (LUDR)  
The subject property has a zoning designation of South Cape Downtown (SC). Within the SC district, permitted uses are 
determined by the street classification. The site is bound by three rights-of-way: Cape Coral Parkway to the south, SE 17th 
Ave to the west, and SE 47th Terrace to the north. In this section of the SC district, Cape Coral Parkway is considered a 
“secondary” street and SE 17th and SE 47th are considered “tertiary” streets. An automotive service establishment is a 
special exception use on both secondary and tertiary street classification.  
 
Per LUDR Section 8.8 regarding special exceptions, a special exception is defined as:  
 

A use which is essential to, or would promote the, public health, safety or welfare in one or more districts, 
but which might impair the integrity and character of the district in which it is located, or in adjoining 
districts, such that restrictions or conditions on location, size, extent and character of performance may be 
imposed in addition to those already imposed in the Land Use and Development Regulations. 

 
LUDR Section 8.8.5 outlines the standards for special exception uses as:  
 

a. Generally. The proposal shall comply with all requirements of the zoning districts in which the property is located, 
the Land Use and Development Regulations, and all other applicable law. 
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The existing development complies with LUDR requirements and the special exception approval from City Council.  
 

b. Compatibility. The tract of land must be suitable for the type of special exception use proposed by virtue of its 
location, shape, topography and the nature of surrounding development. 
 
The façade along Cape Coral Parkway, as it exists, is more compatible with the adjacent buildings than a reduced 
wall height would be. The existing wall provides the illusion of a continuous, pedestrian-friendly street frontage 
along Cape Coral Parkway because it is at a similar height and setback to the adjacent building. The existing wall 
also includes architectural features such as trellises, faux windows, and banding that emulate the requirements 
of the City’s non-residential design standards found in LUDR Section 5.6.  
 
Reducing the wall height would expose the carwash queue and canopy that are 16.25 feet off the property line 
along Cape Coral Parkway. This property has almost 200 feet of frontage on Cape Coral Parkway; approximately 
120 feet of that would be impacted by this amendment. Reducing the wall-height would completely change the 
existing streetscape.  
 

c. Minimum lot frontage; access. Minimum lot frontage on a street shall be sufficient to permit properly spaced and 
located access points designed to serve the type of special exception use proposed. Wider spacing between access 
points and intersecting street right-of-way lines should be required when the lot has more than the minimum 
required frontage on a street. All access points shall be specifically approved by the Hearing Examiner. 

 
The proposed amendment does not impact any access points.  
 

d. Building location; setbacks. All buildings shall be located an adequate distance from all property lines and street 
right-of-way lines. Greater building setback lines may be required when the lot has more than the minimum lot 
area required or when deemed necessary to protect surrounding properties. 
 
No change is being proposed to the setbacks of the building.  

 
e. Screening and buffering. A continuous strip of properly maintained landscaped area should be provided along all 

property lines and along all streets serving the premises. Such continuous strip of properly maintained landscaped 
area may, however, be allowed to contain walkway(s) and driveway entrances. The Hearing Examiner shall also 
require that the premises be permanently screened from adjoining and contiguous properties by a fence, evergreen 
hedge and/or other approved enclosure when deemed appropriate to buffer the special exception use from 
surrounding uses. 
 
When the special exception was approved in 2015, City Council added a condition that the project be developed 
according to the plans shown at the meeting. The existing wall was part of those plans. The applicant is requesting 
an amendment to the approved plans to make the carwash more visible at the right-of-way despite having 200 
feet of street frontage and an animated sign on Cape Coral Parkway.  

 
RECOMMENDATION 
Staff finds the request to amend the special exception is inconsistent with Resolution 108-15, the CRA vision of the South 
Cape, the intent or vision of the Downtown Mixed Future Land Use category in the Comprehensive Plan, and the South 
Cape zoning district regulations.  
 
Staff recommends DENIAL of the special exception amendment.    

Staff Contact Information 
Katherine Woellner, Planner  

PH: 239-574-0605  
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Email: kwoellner@capecoral.net  
EXHIBIT A: Site Pictures of the Existing Façade 
 
Picture 1: Taken from the corner of SE 17th Place and Cape Coral Parkway. The Downtowner sign is visible from the road 
with right-turn access to the site at the next cross-street.   

Picture 2: Taken from the beginning of the right turn land on Cape Coral Parkway before SE 17th Place. The sign is visible 
from the road with at least two right-turns that would provide access to the site.  

Picture 3: Taken from Cape Coral Parkway, just past Del Prado Boulevard. The sign can be seen through the median trees 
at the intersection, but it is difficult. However, it is clearly visible once the median terminates. There is a center turn lane 
that gives drivers access to SE 17th Place just after the median terminates.  
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Department of Community Development 
Planning Division 

AFFIDAVIT 

IN RE: APPLICATION OF: _1_70_7_C--'ap._e_C_or_a---=--l,_L_LC _______________ _ 

APPLICATION NO: SE19-0002 

STATE OF FLORIDA ) 
) § 

COUNTY OF LEE ) 

I, Vincent A. Cautero, AICP having first been duly sworn according to law, state on my oath the 
following : 

That I am the Director of the Department of Community Development and responsible in 
performing duties as required for the City of Cape Coral. 

That pursuant to City of Cape Coral Code. Section 8.3.2A and Section 8.11.3.A all required 
written notice and publication has been provided . Also, posting of a sign has been done 
when applicable per Section 8.3.2A. 

DATED this 

STATE OF FLORIDA 
COUNTY OF LEE 

day of S~e{Y)k . 2019. 

o/;;tz;. ~ ---
Vincent A. Cautero, AICP 

The foregoing instrument was acknowledged before me this ~ day ot~ +~ 2019 , 
by Vincent A. Cautero, AICP, who is personally known to me and who did nottke an oath. 

Exp. Date~/L-j~c Commission # ~6C)SJ'-\1'-\ 

~A.e.tyd.-o 
Signature of Notary Public 

£ I ; soJ:,,d+, A lD.J ~ 
Print Name of Notary Public 
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CITY OF CAPE CORAL

 

TITLE:
Tuesday, October 1, 2019, at 9:00 a.m., in Council Chambers

REQUESTED ACTION: 

STRATEGIC PLAN INFO:

 1. Will this action result in a Budget Amendment?  
 2. Is this a Strategic Decision?  

  If Yes,  Priority Goals Supported are
listed below.  

  If No, will it harm the intent or success of
the Strategic Plan?  

Planning & Zoning Recommendations:

SUMMARY EXPLANATION AND BACKGROUND:

LEGAL REVIEW:

EXHIBITS:

PREPARED BY:
 Division-   Department-  
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